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Mr President, Dear Council members, friends!

Thank you for asking me to set out the other view.
In 2008 the Swedish Bar adopted a new Code of Conduct. The substantive rules of the new Code did not bring radical change to the previous Code. The background of the review of the rules was in large measure, the debate triggered by the desires of the two largest Swedish commercial firms and Linklaters, to be able to act for two or more bidders in a controlled auction. They ultimately threatened to leave the Bar. At the end of the day the Bar members, by overwhelming majority, agreed with the council of the Bar (which included members from those two Swedish law firms)  that no change should be introduced  confirming the long-standing principle that Bar members may not act for clients with conflicting interests in one and the same matter. Hence, after a long and penetrating discussion within the Bar the old rule was confirmed. I shall shortly set out the reasons for that position. But before I do so let me briefly provide some background information.

The Swedish Bar Association is regulated by the Code of Judicial Procedure that requires all Swedish advocates to follow the etchical rules set by the Bar. The profession is united in the sense that we do not have a special Bar whose members only do court work. Many members primarily work as solicitors. This is particularly typical of the lawyers working in the commercial firms. A united Bar has always been considered important in the Swedish context. It has been thought that only a united Bar will be sufficiently strong to safeguard the interests of the profession, the rule of law and ultimately society at large.  Self regulation has been an important feature of the development of deontological rules. The Bar has developed its rules of ethics to suit the needs in all practice areas.
A special feature for the Swedish profession is that there is no requirement for any lawyer to be a Bar member. The practise of law is a truly free pursuit. The Bar members enjoy no monopoly apart from public defence work. Law can be practised by anyone, also in representing clients in court. The only difference is that the members of the Bar enjoy the benefit of a protected title - Advokat. In Sweden you can title yourself a prince, a doctor or an engineer but only a member of the Bar may call himself an advocate. And only the clients of an advocate enjoy the so called client privileges. The advantage of the title is that, in the Swedish context it carries a great deal of prestige and good will. But, Bar membership also carries a price. And that price is that Bar members are required to observe the rules of the Bar, most importantly its deontology. 

The code of Conduct of the Swedish Bar is like all Bars founded on a set of core values. Those values include the independence, the duty of loyalty to the client, the duty to observe confidentiality and the duty to avoid situations were a conflict of interest arises. The duty to avoid conflict of interest can be seen as an outflow from the duties of independence, loyalty and confidentiality.

A further principle is the musqueteer rule.Accordingly, a conflict of interest for one lawyer in a firm extends to all other lawyers of the firm. Chinese walls or other information barriers have been discarded as means inappropriate to ensure client confidentiality. In addition the principle applied by the Bar as to its core values has been that client consent does not matter. If there is a conflict of interest, the conflict does not disappear by client consent.  The conflict remains. In the interest of the profession the advocate, as a main rule, is obliged to apply the rules, irrespective of what the client thinks. This is relevant independent from what kind of law that is practised. In 2001 the Swedish Bar found that it is not consistent with the ethics of the legal profession, for advocates operating in the same law office or sharing a common office organization to represent more than one suspect in the same case as defence counsel. These guidelines were passed since defendants often asked for the same advocate and the courts found it practical as well as less costly. One should bear in mind that recurring clients in criminal cases are often, if not sophisticated so very able in choosing their counsel. As able as any in house counsel choosing a lawyer in a controlled auction.
In the debate over the controlled auctions there soon emerged two camps. One side, principally consisting of the M&A partners in some of the largest firms, took the view that Sweden should follow the trend set by the English Law Society in permitting law firms assisting what was called “sophisticated” clients and so to act for two or more clients in a controlled auction on the basis of informed consent and provided that information barriers were put in place. The majority of the members of the Swedish Bar took a different view. They did not accept that clients could be divided into sophisticated and unsophisticated clients in respect of the relevance of client consent or that information barriers are acceptable. In reaching that conclusion the Bar took the view that the absolute loyalty to the client required not only that the advocate in fact acted with full loyalty. But in addition the duty of loyalty requires something more, namely that the absolute loyalty is also seen by the clients and by the public as an indispensable element of the lawyers work. A further concern was that informed client consent is fraught with potential problems. What is informed consent, how is the required information barriers disclosed to the client, what if the consent is qualified and what if it is withdrawn? Hence the vast majority thought that the possible risks in adopting the English model was not worth taking. For this reason the confirmation of the old rule was adopted with very strong support from the Bar members at large.

I might add that in the course of the debate the Bar received many comments from organisations representing commercial clients, from the wider legal community and from public officials. All those comments supported the line taken by the Bar.

One of the concerns expressed by some commentators in the debate over controlled auctions was that if the duty of loyalty was watered down as proposed by some, this might be the first step in the further erosion of the professional values. The proponents for change rejected that argument. They suggested that the relaxation suggested by them would not lead to such a development. Against that background it is very interesting to note that in England the discussion now seems to be that, in the interest of the large firms, one should take a major step further. That step would permit teams from the same law firm to negotiate against one another in conflicting mandates where both of them act for sophisticated clients. And also an extension to use information barriers without consent. To me this is chocking news. The proposed amendment confirms to me that the deontological development is driven by people who have a very different understanding of the profession and its core values from the traditional one.
Considering the development in England over the last few years I have two principal observations to offer.

My first observation is that in England the large law firms seem to have a very strong position in the development of the professional rules of conduct. The underlying thinking seems to be economic. It appears to rest on the premise that the profitability and market position of the large English firms constitutes a strong interest for society at large. I can well understand the interest of making money and to enhance London as an important financial world centre. But I challenge the premise. I do not think that any commercial interest, no matter how strong for a particular society, should be permitted to erode professional values which have been developed over long time on the basis of a wealth of experience. My fear is that if we permit such a development we will soon find ourselves loosing the distinctive ethical features which have permitted us to develop a profession highly regarded and trusted by clients and by the public at large. In my view the commercialisation of those core values is not sustainable long term. Whilst I appreciate that large and resourceful law firms are important I cannot accept that the importance is such that it should be permitted to change the fundamental values of the profession. And to those who say that they cannot accept the value preservation for which I speak I say: Go pick another profession. Go out and become a consultant like any other - free of the constraints of our profession.
For lawyers outside England it is perhaps possible to think that what happens to the English rules is really not our concern. I beg to differ. I beg to differ because England being an important legal centre the deontological inventions created there are prone to spread to other jurisdictions. The recent debate illustrates that. But I also beg to differ for another reason. And that is that national peculiarities in England will make deontological reform in Europe much more difficult. We are presently in the process of harmonising the professional rules of conduct in Europe. This is part of the EU project. To do that we have to use different tools. One such tool is to strive for national harmonisation. If one of Europe’s most important countries takes a separatist deontological route - others will find it very difficult to follow. Lack of unity on important aspects of the professional rules is likely to induce external forces to set the rules for us. That may mean an end to the self-regulating model which many Bars all over Europe have so successfully adopted.
My perception of the present debate over controlled auctions is that, again, we see a debate based on a problem which is very much based on the latest fashion in transaction models. For some years now controlled auctions have been the model of the day. The recent financial crises seem to have substantially reduced the enthusiasm for this way of doing deals. Controlled auctions seem to have taken time out. And so have the perceived problems associated with sticking to the old rules.
To conclude I recall another intense debate in Sweden some years ago.  Also that debate was focused on an issue closely linked to what was then a la mode. It was the practise of some law firms to accept payment of their fees in equity normally shares issued by their clients. The phenomenon was particularly related to the actors in what soon became known as the It bubble. Some law firms even set up their own subsidiaries to deal with the growth aspects which they hoped would result form the investment in client companies. The Bar took the standpoint to forbid law firms to get paid in that way.  Accepting payment in the form of proportional interest in a client business was not regarded consistent with the ethical rules. The Bar also found that it was not allowed for a lawyer to draw remuneration in anything ut usual means of payment such as cash, cheques, bank money orders and the like. Also that time, was one of the large law firms very vocal, threatening to leave the Bar. Then came the It crash. And the problem and the debate disappeared. Could it be that the current financial crises will do the same to the debate over representation of clients with conflicting interests? My guess is that time will soon tell.
Thank you!
