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Chinese Walls and
Client Confidentiality

Elsa Kelly examines the issues raised by the recent

House of Lords decision in

Prince Jefri Bolkiah v KPMG (A Firm)

INTRODUCTION

The decision of the House of Lords
in Bolkiah v KPMG, handed down
on 18 December 1998, has for the
first time highlighted, at a higher
appellate level, the dangers of
erecting ‘Chinese walls’ within
large professional organisations
that customarily act for and against
large institutional clients and in
so doing acquire information of a
confidential nature which may
subsequently prevent them acting
against their former client.

)

CHINESE WALLS
The term ‘Chinese wall’ is a reference to
the procedures taken by a firm to prevent
information obtained in the course of
acting for one client being disclosed to
other personnel in the same firm who are
acting for other clients to whom that
information may be important.
Historically, Chinese walls have
been the subject of some skepticism,
the procedures often amounting to no
more than a tacit agreement not to
discuss a case with personnel in other
departments. In the Bolkiah case
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however KPMG, one of the largest
accountancy firms in the world, went
to great lengths to instigate procedures
designed to maintain confidentiality
between departments within the firm
to protect their former client’s
confidentiality. It is for this reason that
the case is of such interest to the legal
and accountancy professions in general.

THE Facts

Background

The appellant (Prince Jefri) is
the youngest brother of the Sultan
of Brunei. They got on well until
March 1998, when there was a falling
out. Prince Jefri was a former Minister
of Finance and for many years was the
Chairman of the Brunei Investment
Agency (BIA). The BIA was formed to
hold and manage the General Reserve
Fund of the Government of Brunei and
to provide the Government with
money management services (the
exact size of the BIA’s funds is secret
but they are valued in many billions
of US dollars). Since the BIA's
establishment in 1983, KPMG
conducted the annual audit of its core
funds. Over the years numerous large
transfers of capital (‘the special
transfers’) were made out of the core
funds but did not form part of KPMG's
audit. KPMG were required to accept
an annual representation from the
Board of the BIA (of which Prince Jefri
was Chairman) that the transfers
were made on behalf of the Brunei
Government. In addition to their
audit work, KPMG also carried out
associated advisory and consultancy
work for the BIA. This resulted in a
long and close working relationship
between the BIA and KPMG.

Project Lucy

Between 1996 and 1998 KPMG were
also retained by one of Prince Jefri’s
companies on his behalf to conduct an
investigation in connection with major
litigation in which he was personally
involved with former business partners,
two brothers named Manoukian.
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named Manoukian.

The investigation was code narned
Project Lucy. It was conducted mainly
by KPMG’s London forensic
accounting department and involved
the provision of extensive litigation
support services, including tasks
usually undertaken by solicitors such
as interviewing witnesses and
reviewing draft pleadings. They took
instructions and obtained information
directly from Prince Jefri’'s own staff
without the intervention of solicitors.
In the course of Project Lucy KPMG
acquired extensive confidential
information concerning Prince Jefri’s
assets and financial affairs.

The Manoukian litigation was
settled in March 1998 and in May 1998
KPMG was formally instructed to
discontinue work on Project Lucy.

Soon afterwards the Government
of Brunei appointed a Finance Task
Force to conduct an investigation into
the activities of the BIA. The KPMG
auditing team were instructed to
report to the Task Force in July 1998.
This did not give rise to any conflict of
interest in so far as KPMG’'s
relationship with Prince Jefri was
concerned because all the information
needed for the report could be found
in the audited accounts.

Project Gemma

However, also in July 1998, KPMG’s
forensic accounting department was
approached by representatives of the
BIA and asked whether KPMG
would be able to assist the Task
Force in carrying out further
investigations into the whereabouts
of the money which had been the
subject of the special transfers.
Senior personnel within KPMG met
to consider whether the firm could
properly accept these instructions.
The meeting was attended by
KPMG'’s solicitors and the view
was taken that there was no conflict
of interest as KPMG had ceased
to act for Prince Jefri more than
two months previously and there

was no longer a client relationship
with him. It was concdluded that the

BIA’s instructions could properly
be accepted, but that it would
be necessary to establish special
arrangements {(a Chinese wall) to
provide additional protection
against the use or disclosure of
confidential information relating to
Prince Jefri which was still in
KPMG's possession.

It was a duty to
keep the information
confidential, not
merely to take all
reasonable steps
to do so

KPMG were then formally
instructed by the BIA to work with
their legal advisors to identify, trace
and recover the assets of the BIA.
KPMG code-named this further
assignment Project Gemma. The
partner in charge had never been
in receipt of any confidential
information in relation to Prince
Jefri’s business, financial or personal
affairs. It was obvious and indeed
common ground that at least some
of the confidential information
obtained by or provided to KPMG
in the course of Project Lucy was or
might be relevant to Project Gemma.
It was also obvious and again
common ground that in relation to
Project Gemma, the interests of the
BIA were adverse to those of Prince
Jefri. KPMG did not inform Prince
Jefri of their new assignment, nor
did they seek his consent to their
acceptance of the project.

THE CHINESE WALL
When KPMG accepted instructions
in relation to Project Gemma, detailed

i vmm

procedures were put in place to
create a Chinese wall within the
forensic accounting department. For
example, steps were taken to ensure
that no staff who had worked on
Project Lucy were assigned to work
on Project Gemma. Whereas Project
Lucy had mainly been conducted
through KPMG’s London forensic
accounting department, Project
Gemma was mainly carried out in
Brunei. Separate computer file
servers were used for Project
Gemma and all electronic information
relating to Project Lucy was deleted
from KPMG’s servers. All Project
Gemma staff were interviewed by
KPMG’s solicitors and confirmed
on affidavit that they were not
in possession of confidential
information acquired for Prince Jefri
whether in the course of Project Lucy
or otherwise.

THE HicH COURT PROCEEDINGS
Prince Jefri sought and obtained in
the High Court before Mr - Justice
Pumfrey an injunction preventing
KPMG from continuing work on the
BIA investigation. In granting the
injunction, the Judge found that
KPMG had taken all the steps that
could be expected to minimise or
avoid disclosure of confidential
information. He said that the
intrinsic difficulty with Chinese
walls was that, while they were well
adapted to deal with foreseeable
disclosure of information, they were
not well adapted to deal with
disclosure which was accidental,
inadvertent or negligent. He was
firmly of the view that a former
client should not be exposed to the
risk of such disclosure unless there
were powerful reasons for saying
that he should. No such reasons
existed in the present case.

ON APPEAL

The Court of Appeal by a majority
did not accept, at least in the case
of accountants, that there was an
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inevitable risk of disclosure or
that Chinese walls were incapable
of removing any real risk. Lord
Woolf MR considered that the
continuation of the injunction would
‘set an unrealistic standard for
the protection of confidential
information’, which would create
unjustified impediments in the way
large international firms conduct
their business.

On giving judgment, Lord Woolf
said that there were issues suitable
for the Law Lords to consider, so the
injunction was allowed to stand
whilst the House of Lords had the
opportunity to reconsider the Court
of Appeal’s decision.

Tue House oF Lorps
The House of Lords upheld the
injunction granted at first instance.
Lord Millett, who gave the
principal speech, stated that the duty
to preserve confidentiality was
unqualified. It was a duty to keep
the information confidential, not
merely to take all reasonable steps
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to do so.
Lord Millett went on to observe

that it is of over-riding importance
to the proper administration of
justice that a client should be able to
have complete confidence that what
he tells his lawyer will remain
secret. A solicitor or other person in
possession of confidential and
privileged information should not
act in any way that might appear to
put that information at risk of
coming into the hands of someone
with an adverse interest,

His Lordship went on to say that
an effective Chinese wall needed to
be an established part of the
organisational structure of the firm,
not created ad hoc and dependent
on the acceptance of evidence sworn
for the purpose by the members of
staff engaged on the relevant work.
His Lordship concluded that he was
not satisfied on the evidence that
KPMG had discharged the heavy
burden of showing that there was
no risk that information in their
possession, confidential to Prince
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Jefri and obtained in the course of a
former client relationship, might
inadvertently come to the notice of
those working on Project Gemma. It
was for this reason that the appeal
was allowed and the injunction
maintained.

CONCLUSION

The timing of the decision is
opportune given the trend towards
globalisation in major law and
accountancy firms, the topical issue
of multi-disciplinary partnerships
and the increase in the number of
financial institutions offering
litigation support services, The
House of Lords decision in Bolkinh v
KPMG sends a clear warning to all
who operate Chinese walls that they
must be constructed so as to be truly
insurmountable if they are to survive
judicial scrutiny.

Elsa Kelly
City University of Hong Kong
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