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"No man can serve two masters:

for either he will hate the one, and love the other
or else he will hold to the one and despise thertth
Matthew, 6:24

PURPOSE

"The question of conflicts of interest may well be

the most controversial current issue in the legalf@ssion”
Working Group for the revision of the CCBE Cod€ohduct
Final Report February 1998

This paper has four parts. The purpose of Parf @rfeur-fold: the first chapter considers con8ict
of interest in life in general; the second addressmflicts of interest in the legal professiorg th

third discusses the revision of art. 3.2 of the ECBode; and the fourth proposes a new text for art.
3.2. Part Two is an overview of conflicts of intstrén the United States. Part Three makes a
diverting incursion into the IBA Guidelines on Cboeifs of Interest in International Arbitration

2004. Part Four contains some reflexions for aglblarmonization of the rules.
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PART ONE

Conflicts of interests for lawyers in general

FIRST. CONFLICTS OF INTEREST

“All men are liable to error,

and most men are, in many points,

by passion or interest, under temptation.”
John Lock#

I. In general

Conflicts of interests are by no means restrioteithé legal profession. Daily life is full of coiufls.
Each person has his or her own interests, whi@naflash with the interests of other persons.

Generally, a conflict of interest is a situationnhich a person (an individual, a public official,
businessman, a professional) has a private or palrgderest sufficient to influence or at least
appear to influence the objective exercise of hises duties. A conflict of interests exists whba t
independence and the impartiality of decision-msk®rcompromised due to competing interests
influencing the outcome of a decision, for persdrelefit in particuldt

Conflicts of interest have always been in existeficeut have become an important issue in today's
complex and interrelated world. Enron/WorldCom/AitiAndersen and subsequent scandals in the
USA and in the EU that shook the world economy thiedconfidence of investors at the turn of last
century, for instance, had their origin in unsetit®nflicts of interest of managers, analysts,
financial advisers, auditors and lawyers.

3John Locke, An essay concerning human understantié8, book 4, ch. 20, 17.

4 Jonathan Cohen, “Conflicts of interest” in Wayneaér and al., The A to Z of Corporate Social Resitility, 2007.
5 Jonathan Rose, “The ambidextrous lawyer: Confti€isterest in the medieval legal profession”, Usrsity of
Chicago Roundtablerol. 7, Spring 2000. The author concludes thatrfedieval conduct was more egregious, the
loyalty duties narrower and the liabilities momaitied but more punitive.

6 Oliver W. Holmes, US Justice: “One of the eterraifticts out of which life is made up is that beemethe efforts of
every man to get the most he can for his servindglzat of society, disguised under the name otaiapo get his
services for the least possible return”.




1. Personal interior conflicts

"Video meliora, provoque,
deteriora sequor"
Publius Ovidius (Ovid)

Conflicts of interest do not exclusively affectdtéral or plurilateral relationships. Each indivadiu
has his own internal conflicts (“conflicts of coreace”). Everyone faces constant oppositions
between incompatible tendencies, wishes or driv#sn leading to states of emotional tension and
ethical, moral or legal wronfjs

Chestertohinoticed that "the perplexity of life arises fronete being too many interesting things in
it for us to be interested properly in any of thelWVe are constantly subject to interior
confrontations. We face conflicts between our gmatinations and our bad tendencies. Ovid, in
the above quotation, said: "l see better thingsthiem, but follow worse". And along the same
thought, St. Paul recognised that: "it is not tbedymy will prefers, but the evil my will
disapproves, that | find myself doing”

In our daily life, as consumers, for instance, wyed get the best possible deals in the market

without asking where and how the products we beynaade. At the same time, we try to do the
right things. Unfortunately, our market desires amatal commitments often clash.

I1l. Bilateral or pluripersonal conflicts

"[A compromise is] an adjustment of conflictingarests as gives each adversary the
satisfaction of thinking he has got what he ougittta have, and

is deprived of nothing except what was justly his"d

Ambrose Biercg

Typical conflicts, however, arise when our own iatt clashes with someone else's interest.

While it is hard enough to resolve internal dilensmeal difficulties arise when we have to make
decisions, which affect the interests of othergotigh trial and error, we can work out what weight
to give our own rules, but bilateral decisions iiegjus to do the same for others by allocating
weights to all the conflicting interests, which magy involved. For example, businessmen must
balance the interests of employees (and otherstédkers) against those of shareholders. But even
that sounds more straightforward than it reallpbescause there may well be differing views among

" Publius Ovidius Naso, Metamorphosés1, 20.

8 Anthony T. Kronman, The lost lawyer. Failing ideafg¢he legal professiori995, p. 79: “If we continue to think of
the soul as a kind of city, we might describe thedition of regret, which divides the person agaisself, as one of

a civil war”.

? G. K. Chesterton, Tremendous trifld909.

19 paul, Romans?7, 19. Robert Browning, Men and women, 1855: "Wite fight begins within himself, a man's worth
something".

1" The Devil 's Dictionary{definition of compromise).




the shareholders and the interests of past, praserfuture employees (and other stakeholdfers)
are unlikely to be identichl

IV. Conflicts of interest in politics

"Experience suggest that the first rule of poliiesever to say never.

The ingenious human capacity for manoeuvre and ocomipe may make acceptable
tomorrow what seems outrageous or impossible taday”

William S.Shannof'

Everybody who holds a public office or positiorfrisquently at risk of finding himself or herself
trying to solve conflicts of interest whether thHesy legislator¥’, politiciang®, journalists, lobbyists,
diplomatg’ or sportsmen; all are targets of such opposingsins. Many codes of ethi€sand
university policy rule¥’ have been established to regulate such conflicts.

Woodrow Wilson found it impossible to compromisetba location of Princeton University or on
America's entry into the League of Nations. On baed, it was expedient for him to resign from
Princeton and, on the other he brought on the wargeof his health, which shortened his life. Was
he merely a poor diplomat, or was he illustratingt tsome issues do not lend themselves to
compromise? He had to act, as every executive migther his constituents were ready to move
with him or not®.

Recently, President Obama —a “pro-choice” politieias confronted with a conflict when he was
invited to speak on the abortion dilemma and rexaivaward in law at the University of Notre
Damé* —a “pro-life” education center.

Sometimes conflicts arise between state powess li& judicial and the executfe

2 Linda O'Riordan and Jenny Fairbrass, “CSR modetsthrories in stakeholder dialogue”, Bradford Unsity
School of Management, Working paper no. 06/45, Ndwer 2006.

13 Adrian Cadbury, "Ethical managers make their oulas" in_Ethics in practice. Managing the moralpaation
1989, edited by Kennet R. Andrews, p. 71.

4 "Viethnam: America's Dreyfus Case ", The New Yorki€s 3 March 1968

15 Gerard Carrey, "Conflicts of interests: legislataninisters and public officials", Transparenctetnational

16 Andrew Stark, “Conflict of interest in American igic life”, 2000.

" Susan Schmidt, "Ex-diplomat pleads guilty to cmnif interest in Chang case", Washington P8&tAugust 2001.
18 See for instance: US Senate Ethics Manual; Ethasual for members, officers and employees of tBeHduse of
Representatives; Canadian Lobbyists Code of Conthistt Ethics in Public Office, Code of Ethicstbe Society of
Professional Journalists. Canada Mad River Instifot Political Studies Code of Ethics, etc.

19 Standford Research Administration, Universitylbfidis at Urbana-Champaign.

2 |ouis William Norris, "Moral hazards of an exeaati, in Ethics in practice , p. 35.

21 University of Nétre Dame, Commencement ceremonyiay 2009.

22 Diana Woodhouse, “Politicians and the judges: Aflictrof interest”, Parliamentary Affairsol. 62,3, July 2009.




V. Conflicts of interest in science

Conflicts of interest often occur in science andlimi@e in situations where professional judgement
regarding a primary interest, such as researcltagidn or patient care, may be unduly influenced
by a secondary interest, such as financial gapessonal prestige. There is nothing unethical in
finding oneself in a conflict of interests. Rathtkie key issues are whether one recognises the
conflict and then how one addresses it. Strategasde: disclosing the conflict, establishing a
system of review and authorization, and prohibiting activities that lead to the conffitt

The practice of medicine and pharm&ds full of such conflicts as well. It has been gested that
Michael Jackson succumbed to a blatant conflighteirest: dangerous medical practice in
exchange for dollafa

Many conflicts of interest emerge also from reskaliscoveries. Researchers' objectivity is not
only an essential value in the scientific worldsitlso the basis for public confidence. Reseasche
should base findings on their data, not by ultenterests that might undermine the scientific
integrity of their work. The situations where firtdal considerations may compromise an
investigator's professional judgement and indepec&lé the design, conduct or publication of
research raises concerns. Predetermined conclusiaks bad science. Public health service
regulations are promulgated and international ke\ieoks are created to protect researcher’s
independence of judgeméht

VI. Conflicts of interest in business

"Western doctors take the Hippocratic Oath befoeedming physicians and
lawyers swear to protect the rule of law, but besm people have no
comparable creed by which to live. Strictly spegkihe only obligation
business people have is to obey the law and makefid'.

Kevin Voigt’

In 1976, the Harvard Business Review submittedestipnnaire on business ethics and social
responsibility to 5,000 managers. One of the qaestasked if they had ever experienced a conflict
between what was expected of them as efficienfjtgronscious managers, and what was expected
of them as ethical persons. Four out of every sevé¢imose who responded said that they had
experienced such conflicts. The nature of comprimmgisircumstances between company interests
and personal ethics was characterized by honestynmmunication (22.3%), followed by gifts,

% Trudo Lemmens and Peter Singer, "Bioethics faricins, 17 Conflict of interest in research, ediocaand patient
care" in_Canadian Medical Association Jour28l October 1998. Bernard Lo and Marilyn Fieldt@d, Conflicts of
interest in medical research, education and pigdtistitute of Medicine, Washington.

24 The law of some countries requires pharmacistssfpedse “emergency contraceptives” even if it vegaheir
deepest convictions.

25 Carol Casella, “Michael Jackson: A victim of cooflpf interest”, The Huffington Pgs5 August 2009.

% NIH Guide, Financial conflicts of interest andeasch objectivity5 June 2000.

27 Kevin Voigt, "Business people can strive to avoiinmon pitfalls through the 'three M's™. The W&titeet Journal
Europe 3 September, 2002.




entertainment and kickbacks (12.3%) and fairnegstéstrimination (7.0%Y. The economic
depression which started in September 2008 asseqgaence of the failure of Lehman Brothers
and the others which followed suit is full of uriket conflicts especially among financial leaders.

Businessmen must continuously make compromises, ffiey must choose between present and
long-term values. Shall the dividends be highehercapital improvements greater? Segond
oftentimes a conflict between individual and indti@nal values must be resolved. Loyalty to an
institution is fundamental to the institution's sess. Yet, an individual can hinder its success in
spite of his loyalty. It may be better for the cang for the general manager to be dismissed,
though this could ruin his health and reputatiogaify, shall decisions be made in the interest of a
few or many? Democratic morality commonly "stickssnose up” when legislative or executive
action is taken or threatens that which favourdéine Unquestionably, the most significant
compromises are those that balance material anitugpivalues.

It has been safdthat in business every decision involves a catilipset of forces. This is
particularly true, where the businessman oftensfinienself forced to choose among personal
values and ultimate loyalties that may sharply konfvith one another, with the values held by
others, or with urgent organisational consideratidrhe terrible task of leadership is to live with
conflicts and tensions, to make discriminating gishgnts where necessary, and to find mutual
relationships where possible. More often than indtividual interests must be sacrificed for the
good of the larger organisation.

The current expansion of Corporate Social RespoigiCSR), whereby companies decide
voluntarily to contribute to a better society andeaner environmefft places company managers
in constant conflicts of decisions between CSR rgament conduct to benefit all stakeholders or
short term profits for the sharehold&ranill Hutton said that “one of the main obstadesreate
visionary companies is the business culture... thalades that the maximization of shareholders
value is the over-riding business objective... Tlustdne completely reflects reality that business
are organizations first and last. And organizatiarespeopled by human beings who need to be
motivated, lead and trusted”.

Martin Wolf, the Financial Times' columnist, wrigrabout the flaws of modern capitalism in
November 200% referred to the career businessman's lack of atability, lack of transparency
and institutional failure and added "everythingniade far worse by a plethora of conflicts of
interests: financial conglomerates are more comukwith pleasing corporate management that
with maximising the values of funds they contraligide directors owe more loyalty to the
managers who choose them than to the shareholdsrsepresent; and accountants owe more to
the people who employ them than to the investors rely on their work”.

% Steven N. Brenner and Earl A. Molander, "Is tHeaat of business changing?" in Ethics in practicep. 122.

# Edmund P. Learned, Arch R. Dooley, and Robert atzK"Personal values and business decisions"c&ithi
practice.. , p. 54.

30 EU Commission Green Paper. Promoting a Europeamefreork for corporate social responsibility (200866 final,
18 July 2001.

31 Ramon Mullerat, editor, Corporate social respotigjbiThe corporate governance of the'2entury Kluwer,
London, 2006.

32 Martin Wolf, "The flaws of modern capitalism", Tiénancial Times19 November 2002.




VII. Conflicts of interest and professionals in gerral

Professionals must place their clients’ interesfoie their own interests Insofar as a profession
is successful at serving its chosen moral ideasptbfession provides alternatives to self-interest
(the typical motive in an ordinary mark&t)

Professionals have to face cases of conflictstef@sts often because a fundamental element in the
professional-client relationship is loyalty andstruwvhich are the two sides of the same coin.
Professionals’ loyalty is an indispensable facfahe professional activity. Clients trust that the
professional will contribute all his efforts to thelevant service without the interference of other
aims and preoccupations.

Take as an example, medical doctors who are génerahibited to hold interests in
pharmaceutical laboratories. Consider also thelateats who, as judges in the economic sector,
need to keep full independence and impartialityeyfimust deal with conflicts between the public
interest and the best interests of its membershets®.

In a conflict for professionals, there are threg &ements. Firsthere is a private or personal
interest. Often this is a financial interest, luwtduld also be another sort of interest, sayrtwide

a special advantage to a spouse or child. Takeéhdmselves, there is nothing wrong with pursuing
private or personal interests. Secpotie problem arises when this private interestemto

conflict with the second feature -the duty to thef@ssion you practice. As a professional you take
on certain responsibilities, by which you acquibdigations to clients, employees or others. These
obligations are supposed to trump private or pexisoterests. Thirdconflicts of interest interfere
with the ability of professional responsibilitigsa specific way, namely, by interfering with
professionals to be objective and independentoFsdike private and personal interests, that
either interfere or appear likely to interfere wathjectivity are then a matter of legitimate comcer
to those who rely on professionals whether theycheats, employers, professional colleagues or
the general publié.

SECOND. CONFLICTS OF INTEREST IN THE LEGAL PROFESSI ON

“Je jure, comme avocat, d’exercer mes fonctionalignite,
concience, indépendence, probité et humanite”
Oath of the Paris lawyer

"Dealing with conflicts of interest is inherentanlawyer's life"

3 Roscoe Pound, the dean of the Harvard Law Schaiadl tkat the term profession “refers to a group.rsping a
learned art as a common calling in the spirit dfljguservice —no less a public service becauseit imcidentally be a
means of livelihood”.

3 Michael Davis and Andrew Kork, editors, Conflictioferest in the profession2001.

% Nigel Page, "Conflicting interests?", Legal busin&eptember 1992, p. 42.

% Michael McDonald, Ethics and conflict of interesBentre for Applied Ethics, 2001.




Geoffrey Hazard

I. In general

Judges must be independent and impartial. Lawyest be independent but partial (defending
partisan interests). Parties’ disputes are thedyackd of litigation and other legal services.

Although others face similar difficulties, the cbeifs lawyers face are perhaps greater in number
and intensity than those confronted by most pedpie.rules regarding conflicts in non-lawyer
relationships are not a sure guide in analysiryaér's conflict of intere$t®. The lawyer-client
relationship is unique by definition, i.e., it iseationship whose objectives are the rendering of
legal advice and counsel to the citizErand the promotion of justice in the world.

However, globalisation, the expansion of large $iamd the change of lawyers’ practices have led
to the call for a need to revise and harmoniselicbmf interest rules. Although loyalty and the
subsequent duty to avoid conflicts of interestemgential for the professional relationship, today
some claim that traditional legal analysis hasdewfflicts of interests to legal rules that are too
sever?‘g:md inept to deal with the problems thaean a modern sophisticated commercial
society".

In addition, lawyers, as professionals who ofterefeonflicts of interest, are in the best positmn
identify the conflicts that may occur to businebsrts. Sol M. Linowitz, senior partner of Coudert
Brother$?, asked a colleague how it was that so many lawyers becoming chairmen of
companies, "not to deal with legal problems —he tolts, but to know when there is a legal
problem". Linowitz further relates a personal expece when sitting on a bodfdas he realised
that there was a real conflict in a merger, whighnanagement had not seen.

37 Other professionals (bankers, auditors) like lawyeve rules prohibitting conflicts of interestit they are not so
strict and treated more commercially. Howard Davibsirman of the Financial Services Executive,aip, p. XVII:
“The single most powerful constraint on firms agtegainst the interests of their clients must guselthe impact on
repeat business”.

8 Graham Ward, President of the International Fedweratf Accountants, “How accountants have riseth&eo
challenge” in Keith Clark, editor, Conflicts of restReference European Lawyer, 2005-2006, p. XIX, “hAddes
not involve either advocacy or negotiation for eteeand an auditor can work for different clientsownay have
conflicting interests among themselves”.

% Geoffrey Hazard and al., op. Gip. 620.

%0 Justice Aikens, Foreword to Charles Hollander &imdon Salzedo, Conflicts of interest & Chinese g/@weet &
Maxwell, 2000.

*1 Sol M. Linowitz, The betrayed professidrf94, p. 64.

421t is not uncommon for lawyers to be invited tov&eon the boards of the clients they representjtdmak generally
not been deemed to be unethical for them to dB8gbsuch a dual role is fraught with potential [ggiincluding an
increased likelihood that the lawyer will be dislified from representing the corporation in litigat.




In Europe, the Council of the Bars and Law Soc@étthe European Union (CCBE) already created
in 1999 a Working Group for the revision of the GEBode of Conduct for Lawyers in the
European Unioff. The Working Group recognised that conflict okirsts:

"... has become a subject of increased interest beazubke trend towards bigger law

firms. The bigger they get the more acutely thelytfee conflicts of interest. Mergers
between law firms create conflicts of interest huseathe merging firms often have clients
that are in dispute with each other. Itriscessary to discuss whether the current provisions
are adequate when coping with the new developneis profession... The rules on
conflicts of interest are of fundamental importat@ehe trust of the public in the legal
profession. Great care must therefore be exeraeeh looking at ways of coping with the
development of the legal profession when writirggrtiies concerning conflicts of interest".

But this is easier said than done, because it dispena considerable extent on the different legal
cultures and perceptions. For example, as Han®dugllwig, former president of CCBE, clearly
put, the rules on conflicts of interest should eersin the context of the legal definition and bl
perception of a lawyer in any given jurisdiction.the civil law tradition, a lawyer, with regardtno
only to his court work but also to his legal adyiseconsidered an instrument in the administration
of justice, an officer of the legal system and argnister of justice and the clients' consent to
representation of conflicting interests is thereforelevant. In common law countries, a lawyer has
no such position, or has it only with regard tortewrk and not when advising a client out of
court. In those countries conflict rules are prilgaderived from the lawyer's contractual duties
vis-a-vis his client and accordingly, the clientaymin many instances, waive the conflict.
Therefore, there will be no significant harmoniaatdf conflict rules unless there is harmonization
of tma underlying definition of the lawyer's rotea democratic society that follows the rule of
law™.

1. Definition of lawyer's conflict of interest

"Probably the chief problem with conflicts of ingsts lies in their identification”
Nicholson and WeHb

Conflicts of interest are sometimes subtle andadiff to identify and to define, as Howar Davies,
Chairman of the Financial Services Autonomy ofth€'® said: “There may be difficulties in
identifying their conflicts, and publicising thelmyt few of us would find it hard to say which
behaviours were acceptable and which not”. Sol Mowitz*’, speaking to a seminar on conflicts

“3 Council of the Bars and Law Societies of the EeespUnion (CCBE), Code of Conduct for Lawyers i@ th
European Unionrevised version 1999. CCBE Working Group for téeision of the CCBE Code. The Working Group
was chaired by the Norwegian lawyer Helge Kolradirfer president of the CCBE.

*4 Hans-Jiirgen Hellwig, "Independence, conflicts sectecy”, European Lawyekpril 2001.

“5 Donald Nicholson and Julian Wehb, ProfessionablL&ghics. Critical Interrogationd 999, p. 129, n. 41 who cite R.
Gramston, Legal ethics and professional respoiitgibll995, p. 17, and A. Paterson, Legal ethics:atsme and place

in the curriculum in Cranstori995, p. 17.

46 Howar Davies, “Conflicts of interest for banks, @ads and law firms” in Conflicts of intereKeith Clark, editor,
European Lawyer Reference, 2005-2006, p. XVI.

" Sol M. Linowitz, op.cit p. 228.




of interests at a 1972 ABA convention, recalls fRRethard H. Paul of Paul Weiss said when he
advised clients confronted with conflicts situagotMy one and only touchstone in this: in
answering them, | ask myself, “how would it looktire New York Times?".

Defining conflicts of interest in general can baean a positive way, as a struggle between
opposing forces, but when referring to a lawyeolisflict of interests, it is generally defined
negatively, as a prohibition to participating irckiclashes of opposing interests. The lawyer can
serve different clients, different masters, butihttey have opposing interests.

Conflicts are arrangements which are adverse totheests or are to the disadvantage of present
or former clients. A lawyer has a conflict of irdet when he cannot give loyal service to a client
because of obligations to others (including oblaa to other clients), or from the lawyer’s
personal interests (such as the lawyer’s ownershgpproperty interest that might be affected in
the transaction for the clieflf) A conflict of interests exists if the interestanfy other person or
entity interferes with a lawyer’s ability to proedbjective representation to his or her cfignt

The CCBE Code (3.2.1) does not define conflictmtarests, but only succinctly prohibits conflicts
("to represent or act on behalf of two or morertken the same matter if there is a conflict or a
significant risk of a conflict, between the interesf those clients”). The ABA Model Rules (1.7)
define concurring conflicts of interests as a podlon of a lawyer representing one client in a
manner "directly adverse to another client” or urdeumstances causing the lawyer's
representation of the client to "be materially tmal by the lawyer's responsibilities to another
client, a former client or a third person or byeagmnal interest of the lawyé&?"

Conflicts may affect any of the two basic functiais lawyer: representation in court (a lawyer
may not represent two clients who are adversamniascase) and the advisory role, although the
former is generally easier to detect. The fundamétayalty differs in litigation and in legal
advice. Professors Hazard and D3hdccurately say that the ultimate rationale foaloyto the
client in litigation is that it provides a check the rectitude and proficiency of the judge. The

48 Hazard and Dondi, op. citp. 179.

49 Karen Painter and Andrew Sayless, “Informed conaadtlegal malpractice”, For the defenbay 2009, pp. 22-79.
% A description of conflict of interests can be foundhe English Solicitor's Code of Conduct (ameshéte March
2009), ‘3.01: 1. Conflict is defined as a conflict betwdlesm duties to act in the best interests of two orendifferent
clients, or between your interests and those dieamtc The definition appears in 3.01(2). This wiicompass all
situations where doing the best for one client matter will result in prejudice to another clieintthat matter or a
related matter. 2. The definition of conflict ifD3(2) requires you to assess when two mattersratatéd”. Rule
3.01(3) makes it clear that if the two matters @nahe same asset or liability, then they aredtetl". Accordingly, if
you act for one client that is negotiating withbfishers for the publication of a novel, an insttioa from another
client alleging that the novel is plagiarised anegdéches copyright would be a related matter. 3wiweer, there would
need to be some reasonable degree of relationshig €onflict to arise. If you act for a company adispute with a
garage about the cost of repairs to a company yaur firm would not be prevented from acting fggatential bidder
for the company, even though the car is a minoetaskthe company and would be included in the Ipase. If you act
for a client selling a business, you might conclttg® your firm could also act for a prospectiveghaser on the
creation of an employee share scheme which wowldral the entities in the purchaser's group, thisrk perhaps
requiring the future inclusion of the target witttire scheme and consideration as to whether thégdaany particular
issues”.

5" Hazard and Dondi, op. citpp. 170-171.




ultimate rationale for loyalty to the client in @i counseling is that a client has a right to ngana
his affairs with minimum adverse entanglement \ilii law.

Il. Types of conflicts of interest

The four major types of lawyers' conflicts of irdet are:

a) Conflicts between the lawyer's personal intsrastl the interests of the cligobncurrent
representation) (e.g. the lawyer wishes to enterbasiness transactions with the client, or rezeiv
a gift from the client, etc.)

b) Conflicts between the interests of two or mdrents that the lawyer is concurrently representing
(concurrent representation). Especially a probletitigation matters, this now arises more and
more in non-litigation situations. Another situatican arise with a lawyer representing opposing
parties of different cases.

c¢) Conflicts between the lawyer's duties to a preskent and the lawyer's continuing duties to a
former client? (successive representation).

d) Conflicts between the client's interests andéhaf third parties to whom the lawyer owes
obligations for instance, when a third party pays the lavgyksé (e.g. a lawyer paid by the insurer
but representing the insuréd)

Other classifications only contemplate a tripartitessification of a) conflicts in concurrent
representation, b) conflicts in successive reptasien and c) imputed conflicts

IV. Proliferation of lawyers' conflicts of interests

Conflicts of interests in the legal profession areliferating. Some of the factors that explaintsuc
proliferation are the following:

1. Globalization and economic and trade growth

In the hyperactive global villag® there is an increase of competitive internatigrsisactions, and
therefore the number of disputes rise. The morenbss, the more disputes.

2 Thomas D. Morgan, Legal ethjck996, p. 60.

% There is the risk that the insurer will only chotesyers to defend the insured’s rights who ardinglto accept the
fees offered by the insurer as well to accepttti@ainsurer’s interest is to be given priority imyaase. See CCBE
“Summary of the CCBE position of free choice of Yans in legal expenses insurance”, 29 November .2R68ently,
the European Court of Justice (C-199-08 of 10 Sebez), based on art. 4 of Directive 344/1987 orrdioation of
laws in the legal defense insurance, has decidddhk insurer cannot reserve the right to selectawyer of all the
affected insured.

% The principle of “imputation” is a stringent rulerflawyers. The majority of other professions (asgants, banking,
securities underwriting, insurance) do not havénsidngent rule.

% Marshall McLuhan, The global village




2. Increase in conflicts of interest litigation

With the growth of the level of life, citizens’ avemess of rights increases and so does litigation f
professional breaches.

In the 1970’s, malpractice claims against lawyarthe US were so rare that malpractice insurance
coverage was generally unavailable. Today, mone T@86 of the lawyers have malpractice
insurance and 10% face malpractice sbits

3. Growth of size of firms

The conflict of interest issue has become vastlyentcomplicated with the growth of size and
technification of firma’ and the increasing number and speed of modern eoti@htransactions,
which obliges law firms to introduce sophisticateflicts checking systerrfs

The larger the firm, the greater possibility totinin conflicts of interest. Thirty years ago, the
number of firms in the world exceeding 100 lawyees low. Today, there are many firms
exceeding 1,000, 2,000 and even 4,000 lawyers eldreralso many global firms with branches in
many countries in different continents. Distanaaidishes the perception of conffitt

In an article “Takeover era increases risk of lamg@nflicts of interest”, the New York Tim&s
publicized a number of conflicts incurred by lafges. The article also quoted a partner of

% Michelle Graven, “To the best of one’s ability: @ide to effective lawyering”, Georgetown Journal efjal Ethics
Summer 2001.

57 See Richard Susskind, The future of |&®96, Transforming the law2000, and The end of lawye009.

%8 A well known early case in American law is Westingse Elec. Corp v. Kerr&McGe Corp., 580 F2d 13(7th Cir.
1978 A large and prominent law firm based in Chicagd an office in Washington. The Washington offioglertook
representation of a petroleum industry trade aasioci, which commissioned the firm to show how s was the
competition within that industry. The Chicago offiandertook representation of a company dealinly thi¢ energy
industry, alleging that there was an antitrust pimasy among energy companies —including oil congmrThe law
firm had not identified its conflict of interest these two representations until the day the astisuit was filed. The
oil companies protested and asked the court taudrdhe law firm from prosecution of the antitragse. The court’s
decision disqualified the law firm in the conflictj representations. Quoted by Hazard and Dondiihg. 185.

% My father was a practicing lawyer, solo practitioireTarragona (Spain) —a town of some 60,000 iithats at the
time. He had very few conflicts.

80 Some 20 years ago, | attended a conference at &wordimiversity in New York. A partner from a largenf who
spoke before me confessed that he saw no problatiimy for the plaintiff in New York against a daflant
represented by a partner of his firm in China. Hesvetoday distance has died with the internetr{€isaCairncross,
The death of distang@977).

6 The New York Times, 21 May 1988. The article sthdaying that “John L. Duncan, president of the fdyiOhio
Manufacturing Company, was shocked last month vetmeaxecutive of the Electrolux Group told him itssaaking
an unsolicited offer to buy Mr. Duncan’s compariywas not the takeover bid that he said he foumgriging, so much
as which law firm was representing Electrolux: alh & Cromwell, of New York. Fifteen months earliévo
Sullivan & Cromwell lawyers had been retained tgisel Murray Ohio and had participated in a stratsggsion
involving Mr. Duncan that was called to design wayshwart hostile bids. Expressing skepticism dberlaw firm’s
behavior in advising Electrolux after it had assisMurray Ohio, Judge Thomas A. Wiseman Jr. oFRdxeral District
Court in Nashville stopped the takeover and ordarkdaring on Murray Ohio’s accusation that SufliigaCromwell
had used the company’s confidential informatioitsaetriment (...)".




Skadden Arps: “conflicts keep cropping up all timet... The whole area is an enormous problem
today”.

4. Mobility of lawyers

It used to be that a lawyer would work in one oo fiwms for his entire legal career. Now, lawyers
change firms as often as four or five times ingame period. This has created a new problem
regarding conflicts of interest since a lawyer vathonflict who moves to a new firm contaminates
the rest of the lawyers in his new firm, since maayrts allow the disqualification of counsel
based on the imputation doctrine that each andyéaetyer at a firm is deemed to know everything
that the other lawyers at the firm kn®w

5. Lawyers acting in dual roles

Conflicts of interest often arise in situations we&awyers act in dual roles; as where, for example
a lawyer simultaneously represents an entity cket serves on its board of directors or trustées.
is not uncommon for lawyers to be invited to sesaehe boards of the clients they represent, and it
has generally not been deemed to be unethicahéon to do so. But such a dual role is fraught with
potential perils, including an increased likelihabdt the lawyer will be disqualified from
representing the corporation in litigatioh.

6. Small jurisdictions or small sectors

In small jurisdictions (for example, Denmark, Saatl), where there is a relatively small number of
firms dealing with commercial clients, it is notaammon for a firm to be instructed by two or
more clients seeking a bid for the same projectrdlis clearly a potential conflict and an
obligation to keep matters confidential, which ngaye rise to tension with the duty of disclosure.
Unless some forms of information barriers (Chineadls) are allowed, the firm may not act for
conflicting clients and clients cannot have theylas of their choice. Something comparable
happens in larger jurisdictions when the numbéhiglily specialized firms in some sectors (like in
finance) is small.

In addition, some lawyers tend to ignore or dissatauconflicts or justify their plural intervention
in spite of the conflict. Sol M. LinowifZ exclaims: "Until recently, it would have been tinkable
that a lawyer would have interests that might donWith those of his clients. Now, conflicts
sometimes grow so severe that courts must remwagkels that the privilege of confidentiality in

communications between clients and lawyers exisbenhefit the client, not the lawyer....".

%2 SeLegue, Sean M., "Ethical Walls Find Acceptamciinth Circuit", Rogers Joseph O'Donnell & Phitlip
Professional Liability Newslssue 8, March 2002.

8 Richard E. Flamm: “Conflicts of interest. Self spufl self assessment test”. Martha Edwards, “IsGitg solicitor in
conflicts of interest?”, Telegraph JournalJanuary 2009.

% Sol M. Linowitz, op.cif 1994, p. 40See the mentioned cases of highly distinguishegidaswvho incurred in
conflicts of interests.




Moreover, Heinz and Laumaftropine, conflicts of interest do not affect all kgaws equally, since
“lawyers are likely to have greater freedom of @ttigreater control over how they practice law, if
their clients are individuals rather than corpanasi and other large organizations... the lawyers
who serve the more powerful, corporate clientdikedy to be less “professional” in this respect
than those who serve the less powerful clientsyiddals”.

V. The values protected by the conflicts' prohibiton

"When a client engages the services of a lawyardiven piece of
business he is entitled to feel that ... he hastitkvided loyalty of the
one upon whom he looks as his advocate and charfipion
Grievance Committee Rottnef®

1. The lawyer's principles as supporting the datsnoid conflicts

There are many systematizations of the lawyerisathuties. Nicholson and Webbfor instance,
sustain that lawyers owe four types of dutiesoallients; b) to the administration of justice @)
specific third parties and d) the general publiati€s to clients, in turn, are further divided inijo
loyalty; ii) diligence; and iii) confidentiality. ayalty itself is said to encompass its own set of
duties, which are: x) zeal; y) integrity; and zd@pendence. In my view, lawyers have three basic
duties: a) independence; b) confidentiality; antbgalty. All other duties are emanations of those
three.

The obligation to avoid conflicts is a derivatiohadl and, at the same time, such duties
(independence, confidentiality and loyalty) depeagdin the type of the conflict. In the case of the
existing clients conflicts in particular, it is tipeinciple of loyalty; it is the conflict betweewd
competing obligations of loyalty. In the case offticts between existing clients and former
clients, it is the conflict between the obligatiminoyalty to the existing client versus the obtiga

of confidentiality to the former cliefft The lawyer has no fiduciary duties to former mige

2. Independence

Independence is the quintessence of a lawyer'sgsimin. There is no free society and no free man
without independent lawyéets Independence is the absence of dependence. mifapee means
that lawyers must not allow themselves to be m@stliin their acting on behalf of or in giving
advice to their clients. Most of the lawyer's e#thiduties are rooted in the need to act
independently.

8 Cited by Susan P. Shapiro, Tangled loyalties. Gaindf interest in legal practic002, p. 17.

% Grievance Committee V. Rottner52 Conn. 59, 203 A.2d 82(1964) cited by Morgad Rotunda, op. citp. 55.

" Donald Nicholson and Julian Wehb, op,c1i999, p 104.

% Charles Hollander and Simon Salzedo, Conflictsifrest and Chinese wallSweet & Maxwell, London, 2000,
p.11.

689 Robert Martin (co-founder and former presidenthaf U1A), “L’'indépendence de la Justice” (openingagh 28th
Congress of the UIA): “L'indépendence constitueadaacteristique la plus importante de I'avocatnti&pendence est a
la fois la force, le devoir et la raison d’étrel@ocat”. Piero Calamandrei, Elogio dei giudicii#o da un avvocato
1993, XXVIII: “Solo la dove gli avvocati sono indepdenti, i giudici possono essere imparziali”.




Lawyers must avoid conflicts of interest in ordekeep the necessary independence to carry out
their function adequately. A lawyer cannot givedpdndent advice in the case of opposing interests
of his own or of others.

At a symposium held in Paris on transnational jiral} it was declared that “the duty of
independence constitutes the cornerstone of tHegwion. Every lawyer must act solely in the
legitimate and lawful interest of his client andynmet tolerate any third party interference frora th
authorities, special interest groups, etc... He raustd all conflicts of interest”.

3. Confidentiality

The basis of confidentiality on the part of the yawis the need for the client to have total
confidence in his lawyer and to rely on him to Harttle matter he is charged with and therefore
giving him all the information the representati@qguires.

Confidentiality ("professional secrecy" accordioghe civil law system, or "confidentiality” and
"attorney-client privilege" according to the commaw system) is one of the essential principles of
the lawyer's function. The CCBE Code (art 2.3) [aioas that confidentiality is "a primary and
fundamental right and duty of the lawyer" and tliaserves the interest of the administration of
justice as well as the interest of the clients itherefore entitled to special protection by tiaes.

With regard to conflicts of interest, the CCBE WaikGroup submitted that the following
provision should be included as an express referemthe importance to confidentiality and
independence:

"In the field of conflict of interest, the lawyeust be especially
attentive towards and maintain respect for his gédufion of
confidentiality towards his client and his dutyréanain independent.
The lawyer must not act in a way that may caudskaaf breach of his
confidence or impairment of his independence".

4. Loyalty

The special feature of the fiduciary is the obligawf loyalty to the person for whom he acts. He
has an obligation to defend and advance the inteoéshe persons to whom he owes the fiduciary
obligatior’®. Client’s trust is at the same time the causethaeffect of loyalty.

Lawyers owe loyalty to their clients because theeytheir fiduciaries. The definition of fiduciary
and its duties were clearly expressed by Lord Mille

0 Symposium: Paris Forum in Transnational Practicéte Legal Profession, 18. Dick._J. Internatidrealv, 1999, 89,
91.

" Hollander and Salzedo, op.qgit13.

2 Lord Millet in Bristol & West Building Society v ldthew[1998] Ch. 1.18, cited by Hollander and Salzedwci,
p,14,




"A fiduciary is someone who has undertaken to@cof on behalf of another in a

particular matter or circumstances which gives rise relationship of trust and

confidence. The distinguishing obligation of a Giduy is the obligation of loyalty. The
principle is entitled to the simple-minded loyadfyhis fiduciary. This core liability has
several facets. A fiduciary must act in good faith;must not place himself in a position
where his duty and his interests may conflict; lag mot act for his own benefit or the

benefit of a third person without the informed amtsof his client... he is not subject to
fiduciary obligations because he is a fiduciaryisitbecause he is subject to them that he is a
fiduciary”.

The fiduciary relationship comes to an end withtdrenination of the retainer. The obligation of
confidentiality survives the termination of theaieer. After termination of the retainer, the
professional has no obligation to defend and advdme interests of his former client, although he
has a continuing duty to preserve the confidetyiali information imparted during its subsistence.

VI. The rules

1. In general

When comparing the basic rules of the differenalégaditions concerning conflicts of interests, |
would like to make two preliminary remarks:

First, common law jurisdiction rules concerning legdlies are generally more detailed and
casuistic than the civil law rules, which tend &donceptual, concise and aspirati6h&ne must
only contrast the ABA Model Rules, which dedicaéepages to conflicts of interest (with
comments) or some 5 pages (without comments) an@@BE Code, which only devotes 12 lines.
There may be several reasons for the latter appréacexample, in Europe there are smaller
firms, less litigation, the inductive approach afildaw system and the fact that creation and
discipline of ethical rules is the field of barsher than courts. The two systems have their own
advantages and disadvantages. The disadvantage cbtmon law style is that it casts doubts on
situations not covered in the detailed regulaftidre disadvantage of the civil law concise writiag i
that it gives a wide space to interpretation botthe lawyer’s conscience and to the disciplinary
entities.

Secondthe rules governing conflicts of interest shdoddapplicable to all lawyers’ activities, firms
and areas of law. One cannot have separately dupwules for litigation, corporate, private client
law, etc. The rules must be uniform and applicéimeughout the profession activities. On the one
hand, the division within the different areas isereclear cut, whereas on the other, having
different sets of rules may help induce a divissbtthe legal profession. If the rules are differtmt
different types of lawyers, that could entail tipditsof the profession.

3 This is an obstacle for the intent to create aglobde of conduct. See Ramon Mullerat “Towardamrionization
of codes of legal ethics”.



2. Some basic rules in particular

a) The CCBE Codé (art 3.2) regulates the conflicts of interest imr@e:

"3.2 Conflicts of interest

3.2.1 A lawyer may not advise, represent or advemalf of two or more clients in the same
matter if there i conflict, or a significant risk of a conflict, treeen the interests of those
clients.

3.2.2 A lawyer must cease to act for both clieriterwa conflict of interests arises between
those clients and also whenever thera issk of breach of confidence or where his
independence may be impaired.

3.2.3 A lawyer must also refrain from acting fonew client if there is risk or a breach of
confidence entrusted to the lawyer by a formemtld if the knowledge which the lawyer
possesses of the affairs of the former client wgidd an undue advantage to the new
client.

3.2.4 Where lawyers are practising in associatjparagraphs3.2.1and 3.2.3 above shall
apply to the association and all its members".

b) The ABA Model Rules of Professional Condact more lengthy and detailed. The relevant

rules are contained in section 1, Rules 1.7 thraugg>.

Rule 1.7: Conflict of Interest: Current Clients

(@)

(b)

Except as provided in paragraph (b), a lawylealsnot represent a client if the
representation involves a concurrent conflict denmest. A concurrent conflict of interest
exists if:

(1) the representation of one client will be ditg@dverse to another client;

or

(2) there isa significant risk that the representation of omarmre clients will be materially
limited by the lawyer's responsibilities to anotleéent, a former client or a third person or
by a personal interest of the lawyer.

Notwithstanding the existence of a concurremifiict of interest under paragraph (a), a
lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyd#rbe able to provide competent and
diligent representation to each affected client;

(2) the representation isot prohibited by law;

(3) the representation does not involve the assedif a claim by one client against another
client represented by the lawyer in the same litayaor other proceeding before a tribunal;
and

(4) each affected client gives informed consentficued in writing.

Rule 1.8:Conflict of interest: Specific Rules

(@)

A lawyer shall not enter into a business trarigm with a client or knowingly acquire an
ownership, possessory, security or other pecuni@grest adverse to a client unless:

* CCBE Code, 1988, revised 1998.
5 |In addition, Rule 1.16 (Declining or terminatingresentation) and Rule 1.18 (Duties to prospediieat) comprise
some other complementary norms on conflicts ofredie



(b)

(©)

(d)

(€)

(f)

(9)

(h)

()

(1) the transaction and terms on which the lawyaglares the interest are fair and
reasonable to the client and are fully disclosed mansmitted in writing in a manner that
can be reasonably understood by the client;

(2) the client isadvised in writing of the desirability of seekingdasgiven a reasonable
opportunity to seek the advice of independent legahsel on the transaction; and

(3) the client gives informed consent, in a writgigned by the client, to the essential terms
of the transaction and the lawyer's role in thensaction, including whether the lawyer is
representing the client in the transaction.

A lawyer shall not use information relatingrepresentation of a client to the disadvantage
of the client unless the client gives informed eohsexcept as permitted or required by
these Rules.

A lawyer shall not solicit any substantial gitbm a client, including a testamentary gift, or
prepare on behalf of a client an instrument givihg lawyer or a person related to the
lawyer any substantial gift unless the lawyer drestrecipient of the gift iselated to the
client. For purposes of this paragraph, related gmns include a spouse, child, grandchild,
parent, grandparent or other relative or individuaith whom the lawyer or the client
maintains a close, familiar relationship.

Prior to the conclusion of representation ofleent, a lawyer shall not make or negotiate
an agreement giving the lawyer literary or medightis to a portrayal or account based in
substantial part on information relating to the repentation.

A lawyer shall not provide financial assistartga client in connection with pending or
contemplated litigation, except that:

(1) a lawyer may advance court costs and experfdagation, the repayment of which
may be contingent on the outcome of the matter; and

(2) a lawyer representing an indigent client may paurt costs and expenses of litigation
on behalf of the client.

A lawyer shall not accept compensation for esganting a client from one other than the
client unless:

(1) the client gives informed consent

(2) there is no interference with the lawyer's ipeledence of professional judgment or with
the client-lawyer relationship; and

(3) information relating to representation of aesit is protected as required by Rule 1.6.
A lawyer who represents two or more clientdlgiat participate in making an aggregate
settlement of the claims of or against the clieotsn a criminal case an aggregated
agreement as to guilty or nolo contendere pleakasmeach client gives informed consent,
in a writing signed by the client. The lawyer'sottisure shall include the existence and
nature of all the claims or pleas involved andhef participation of each person in the
settlement.

A lawyer shall not:

(1) make an agreement prospectively limiting tiveyker's liability to a client for
malpractice unless the client is independently espnted in making the agreement, or

(2) settle a claim or potential claim for such lity with an unrepresented client or former
client unless that person is advised in writinghed desirability of seeking and is given a
reasonable opportunity to seek the advice of inddpet legal counsel in connection
therewith.

A lawyer shall not acquire a proprietary intestan the cause of action or subject matter of
litigation the lawyer isconducting for a client, except that the lawyer may



(1) Acquire a lien authorized by law to secureltheyer's fee or expenses;
and
(2) Contract with a client for a reasonable contimg fee in a civil case.
(), A lawyer shall not have sexual relations witkleent unless a consensual sexual
relationship existed between them when the clenyr relationship commenced.
(K) While lawyers are associated in a firm, a ptotion in the foregoing paragraphs (a)
through (i) that applies to anyone of them shalplggo all of them.

Rule 1.9Duties to former clients

(@  Alawyer who has formerly represented a cliard matter shall not thereafter represent
another person in the same or a substantially eslanatter in which that person's interests
are materially adverse to the interests of the farclient unless the former client gives
informed consent, confirmed in writing.

(b) A lawyer shall not knowingly represent a pergothe same or a substantially related
matter in which a firm with which the lawyer forryewas associated had previously
represented a client
(1) whose interests are materially adverse to gleason; and
(2) about whom the lawyer had acquired informagwatected by Rules 1dhd 1.9(c) that
is material to the matter; unless the former clienteg informed consent, confirmed in
writing.

(c) A lawyer who has formerly represented a cliard matter or whose present or former firm
has formerly represented a client in a matter shall thereafter:

(1) use information relating to the representattorthe disadvantage of the former client
except as these Rules would permit or require veitipect to a client, or when the
information has become generally known; or

(2) reveal information relating to the representatiexcept as these Rules would permit or
require with respect to a client.

Rule 1.16% Imputation of Conflicts of Interest: General Rule
(a8  While lawyers are associated in a firm, non¢hein shall knowingly represent a client
when any one of them practicing alone would be ibitdd from doing so by Rules 1.7 or
1.9, unless
(1) the prohibition is based on a personal intergfsthe disqualified lawyer and does not
present a significant risk of materially limitinge representation of the client by the
remaining lawyers in the firm; or
(2) the prohibition is based upon Rule 1.9(a) drdbd arises out of the disqualified
lawyer’s association with a prior firm, and
(i) the disqualified lawyer is timely screened frany participation in the matter and
is apportioned no part of the fee therefrom;
(if) written notice is promptly given to any affedtformer client to enable the former
client to ascertain compliance with the provisiafghis Rule, which shall include a
description of the screening procedures employestatement of the firm's and of
the screened lawyer's compliance with these Ralssgatement that review may be
available before a tribunal; and an agreement by finm to respond promptly to any

6 This Rule was amended by the ABA in February andusti 2009 at the recommendation of the Standingriitiee
on Ethics and Professional Responsibility.



(b

(©)
(d)

written inquiries or objections by the former cliexbout the screening procedures;
and
(iii) certifications of compliance with these Rubasd with the screening procedures
are provided to the former client by the screeradyker and by a partner of the firm,
at reasonable intervals upon the former client'&t@n request and upon termination
of the screening procedures.
When a lawyer has terminated an association wifinm, the firm is not prohibited from
thereafter representing a person with interestsenally adverse to those of a client
represented by the formerly associated lawyer astccarrently represented by the firm,
unless:
(1) the matter is the same or substantially reldtethat in which the formerly associated
lawyer represented the client; and
(2) any lawyer remaining in the firm has informatiprotected by Rules 1.6 and 1.9(c) that
is material to the matter.
A disqualification prescribed by this rule mag waived by the affected client under the
conditions stated in Rule 1.7.
The disqualification of lawyers associated ifirm with former or current government
lawyers is governed by Rule 1.11.

Rule 1.11 Special conflicts of interest for former and currgovernment officers
and employees

(@)

(b)

(©)

(d)

Except as law may otherwise expressly permigwger who has formerly served as a public
officer or employee of the government:
(1) is subject to Rule 1.9(c); and
(2) shall not otherwise represent a client in coctien with a matter in which the lawyer
participated personally and substantially as a pelblfficer or employee, unless the
appropriate government agency gives its informatseat, confirmed in writing to the
representation.
When a lawyer is disqualified from represemtatunder paragraph (a), no lawyer in a firm
with which that lawyer is associated may knowingigertake or continue representation in
such a matter unless:
(1) the disqualified lawyer is timely screened frany participation in the matter and is
apportioned no part of the fee therefrom; and
(2) written notice is promptly given to the apprigpe government agency to enable it to
ascertain compliance with the provisions of thikeru
Except as law may otherwise expressly pernigywger having information that the lawyer
knows is confidential government information ab@person acquired when the lawyer was
a public officer or employee, may not representigegpe client whose interest are adverse
to that person in a matter in which the informatwould be used to the material
disadvantage of that person. (...)
Except as law may otherwise expressly permiawger currently serving as a public officer
or employee:
(1) is subject to Rules 1ahd 1.9;and
(2) shall not:
(i) participate in a matter in which the lawyer paipated personally and
substantially while in private practice of nongomerental employment, unless the
appropriate government agency gives its informatseat, confirmed in writing; or



(if) negotiate for private employment with any mersvho is involved as a party or
as lawyer for a party in a matter in which the larys participating personally and
substantially, except that a lawyer is serving dava clerk to a judge, other
adjudicative officer or arbitrator may be negotidttor private employment as
permitted by Rule.112(b) and subject to the conditions stated in Rul2(b).

(e) As used in this Rule, the term "matter” inchide..)

Rule 1.12Former judge, arbitrator, mediator or other thirdady neutral

€) Except as stated in paragraph (d), a lawyerlishat represent anyone in connection with a
matter in which the lawyer participated personalyd substantially as a judge or other
adjudicative officer or law clerk to such a persmmas an arbitrator, mediator or other
third-party neutral, unless all parties to the pemdling give informed consent, confirmed in
writing.

(b) A lawyer shall not negotiate for employmenhvaitly person who is involved as a party or
as a lawyer for a party in a matter in which theviger is participating personally and
substantially as a judge or other adjudicative adfi or as an arbitrator, mediator or other
third-party neutral. A lawyer serving as law cldtkjudge or other adjudicative officer may
negotiate for employment with a party or lawyeraived in a matter in which the clerk is
participating personally and substantially, but grfter the lawyer has notified the judge or
other adjudicative officer.

(c) if a lawyer is disqualified by paragraph (aj rawyer in a firm with which that lawyer is
associated may knowingly undertake or continueas@ntation in the matter unless:

(1) the disqualified lawyer is timely screened frany participation in the matter and is
apportioned no part of the fee therefrom; and

(2) written notice is promptly given to the partasd any appropriate tribunal to enable
them to ascertain compliance with the provisions of  this rule.

(d)  An arbitrator selected as a partisan of a partya multimember arbitration panel is not
prohibited from subsequently representing thatyart

VII. The client's consent

1. The client's waiver

The principle prohibiting lawyers to incur in caofk of interest is based on the need to protect th
client (current or former) so that the lawyer cavate his entire zeal and effort to defend the
client’s rights.

Therefore, in some jurisdictions, principally th@mmon law jurisdictions, conflicts of interest
can be waived by the protectable client ("clieatasent”) whose interests the prohibition intends
to keep safe. Clients consent requires explairongdiénts the implications of the opposing
representations and the advantages and risks gwaivthe conflict and clients waiving to them.

7T For example, Law Society of Scotland, Code of Cah@008, para. 6, 1. Canada Davis & Co. et al463920
Canadian Inc. et all June 2007).




Consent to a conflict of interest can be eitheregelhor of limited scope. Broad and general
consents require that the client consult with a@othwyer about the advisability and terms of the
consent itself.

The attitudes toward conflict of interests’ waiveeppend a great deal on the concept that each
jurisdiction may have of the lawyer. Jurisdictiomsere the lawyer is fundamentally considered an
element of the administration of justice, the dieoonsent as a means to neutralize the cordlict i
less relevant, while in jurisdictions which vievettawyer mainly as a service provider, the client's
consent is more conclusive.

In order to avoid disqualifications, firms increagly employ provisions in retainer agreements
whereby the client agrees to waive certain futardlcts should they arise. These provisions
usually relate to successive conflicts, i.e., dotdlthat may occur after the firm has concluded
addressing the client who signs the waiver. Bufpfterisions sometimes apply to concurrent
representation. In such cases courts have refosatfarce a release permitting the lawyer
subsequently to represent his client's opponetfitsrsame matt&t:

2. The consent needs to be informed

A. Informed consent in medicine

In many fields other than law, for instance in medi¢cwhen clients' consent is discussed, it is
generally requested to be duly “informed”. The mogtortant goal of informed consent is that the
patient have an opportunity to be an informed pgdint in his health care decisions. It is gengrall
accepted that complete informed consent includisaission of the following elements: a) the
nature of the decision/procedure; b) reasonalderaltives to the proposed intervention; c) the
relevant risks, benefits, and uncertainties relédezhch alternative assessment of patient
understanding; d) the acceptance of the interveritjothe patient. In order for the patient's cohsen
to be val)ig, he must be considered competent teerttak decision at hand and his consent must be
voluntary”.

B. Informed consent in conflicts in law

In the legal field, in England, Chester, Rowley &tatrison affirmed a few years ago that even
when courts recognise that consent may neutratitengial conflicts, the requirements of
"informed consent" are set high. They cite the yP@wouncil in_Clark Boyce v. Moriét

"Informed consent means consent given in the klgel¢éhat there ia conflict between the
parties and that as result the solicitor may beatlled from disclosing to each party the full

8 Re Boone. 83 Fed. 944, 98Y.D. Cal. 1897). The court said that "the cliewty waive a privilege which the relation
of attorney and client confers upon him, but hencamrnter into an agreement whereby he conserttthéhattorney
may be released from all the duties, burdens, atitigs and privileges pertaining to the duty obatéy and client. ..
Lawyers owe a duty to themselves, to the publid,tarthe profession which the temerity or improvide of clients
cannot supersede".

9 “Ethics in Medicine”, University of Washington, Smti of Medicine.

8 Clark Boyce v. Moria{1994), .A.C. 428 at 435.




knowledge which he possesses as to the transamtimay be disabled from giving advice
to one party which conflicts with the interestslef other".

The client's consent is always likable to be wigtvdn or challenged, unless it can be shown to have
been freely given under circumstances of full disafre and preferentially with the benefit of
independent legal advice.

3. The consent needs to be in writing

Jurisdictions that allow the consent require ib&d‘confirmed in writing”. The “confirmed in
writing” should at least contain a statement offtets constituting the conflict, refer to a
consultation with the lawyer and the consent bydfenf’. The ABA Model Rules declare that this
requirement denotes that informed consent is givevriting by the person or a writing that the
lawyer promptly transmits to the person confirmargoral informal consent. Implied informed
consent has been rejected by the c8trts

4. The non-consentable conflict

But even in jurisdictions where it is possible taive conflicts, there are situations in which full
disclosure and consent of both clients will nosh#icient for a lawyer to represent conflicting
interests (the "non-consentable conflict").

In general, in litigation, the conflict of interess a bar for the lawyer's intervention cannot be
waived in any circumstance. Nobody can acceptefample, that a lawyer acts both for the
criminal and the victim even if both parties woglthsent. Some litigations, however, i.e. divorces
agreed by the parties could represent a differetiine. In transactional commercial practice, the
situation is more subtle. Under some legislaticarsain representatives by a former government,
lawyers are prohibited despite the consent of dneér client, and other comparable situations.

VIIl. Imputation and Screening.

1. Imputation

In collective work in law firms, the principle ihe field of conflicts of interest is that most
conflictual circumstances attributable to one partire attributable to all the partners of the firm
because ethical rules consider a law firm as desiagvyer. This is called the “principle of
imputation” (“one for all, all for me”). The CCBEdde (3.2.4) prescribes that “where lawyers are
practising in association, paragraphs 3.2.1 t@3ZBRove (conflicts of interest) shall apply to the
association and all its members” and the ABA Mdeleles (1.10 Comment [2]) declare that “a firm

81 Karen Painter and Andrew Sayless, op.[xi24.

82 Unified Severage Agency v Jelco Ii6e6 F 2d 1339, 1345-46"Cir. 1981). Centra, Inc v Estrin 538 F 3d 409 (6
Cir. 2008) cited by Karen Painter and Andrew Sagjlep. cit p. 24: “It is not sufficient that both parties inddormed

of the fact that the lawyer is undertaking to repre both of them... He must explain to them theneatfithe conflict
of interest in such detail so that they can understhe reasons [why] it may be desirable for éadtave independent
counsel, with undivided loyalty to the interesteaich other”.




of lawyers is essentially one lawyer for purposkethe rules governing loyalty to the client”.
Therefore the conflict of interests burdening cangyler in a firm is “imputed” to all other lawyers
in the firm.

2. Screening

In order to restrict the impact of “imputation” imofessional firms, Chinese walls, more properly
called “isolation”, “insulation” or “screening” wamvented® #*,

In essence, Chinese walls consist of the separatioriormation regarding a particular matter from
the rest of the information in a professional fimprevent its free flow throughout the firm. Itas
technigque that intends to allow professionals withie same firm to advise clients with conflicting
interests with the aim to protect client confidatity, so that the firm can handle conflicting clis.

In the legal profession, the concept of Chinesdsagithat lawyer A and lawyer B in the firm can
handle matters involving an imputed conflict ofeirgst through the introduction of “insulation

8 A well-known case regarding Chinese walls is thékBd case. KPMG was the accountancy firm for Reidefri
Bolkiah, the brother of the Sultan of Brunei and tbrmer chairman of the Brunei Investment AgenByA(). Once
Prince Jefri was removed from his position as chair, his position in the BIA was taken over by pars from Arthur
Andersen. The Brunei government wanted then KPMIBdk into certain transactions of BIA, and KPM&ated a
Chinese wall in order to protect Prince Jefri'sfimtiality during the investigation. KPMG did nobntact Prince
Jefri to seek his permission to work for the Brug@rernment in the investigation of the BIA. Prirdedri then sought
an injunction to prevent KPMG from further working the project.

The Court of Appeal reversed the granting of thenation on the grounds that there was no realafslisclosure
based on the facts of the case. The court heldhitsatase was different from other similar casethat it was a
company working for the same client throughout,wotking for one client and then that client's catifor. Lord
Woolf stated the court decided the case basedree tfuestions which dealt with whether the confiidémformation,
if disclosed, would affect the former client, ifeal or appreciable risk of disclosure existed whdther the
confidential information is such that the court sldoprotect its disclosure.

The House of Lords, however, overturned the Cdufppeals decision and granted the injunction. Liglidet stated
that this case was a conflict of a former clierPNKG did not owe a fiduciary duty to Prince Jefrddhe question was
a matter of confidential information. Relating KPM@elationship to Prince Jefri to that of a salicand his client, the
court found that KPMG would have most likely halitigation privilege with Prince Jefri. As suchjshelationship
would be treated in the same manner as that df@tepand his client's litigation privilege. Acoding to Lord Millet,
the court should intervene unless to its satisfactihere is no risk of disclosure. Since the daiftgonfidentiality owed
to Prince Jefri by KPMG was unqualified, KPMG's feiive measures were unsatisfactory, accordinigegdiouse of
Lords, to prevent a breach of the duty of confiddity, the House of Lords granted the injunction.

Hollander and Salzedo outline five major principtéshe Bolkiah case as follows: a. a clash betwigkrtiary
obligations owed to two clients a professional &otsat the same time, with conflicting interesikis conflict is
deemed an "existing client conflicts". If the pred@nal chooses to represent both, he is in breflets fiduciary duty
and cannot represent both clients. The conflittén a conflict of the company, firm, etc. and just a conflict of the
professional; b. even when a professional hasnmédrconsent to act for two clients with conflictimgerests, there are
circumstances where the professional will be untbbect for both parties; c. although a fiduciangyddoes not exist in
a situation where a professional acts for an exgstind former client with conflicting interestsethreach is classified
as that of fiduciary duty; d. a real risk must &xis a professional to not act for a client whaogerests conflict with
those of a former client; e. the professional mawble to utilise the concept of a Chinese wadldparate his client's
interests from those of another of the firm's dlgeinterests.

8 The phrase “Chinese walls” came into wide use afterl929 stock market crash, to describe an imest firm’s
internal efforts to isolate compromising informatio



measures” (the lawyers do not talk to each otherfitm maintains separate files and supporting
staff for each matter). The “insulation measures”the “wall”.

Screening is a mechanism originally created byrgthefessions, generally with a lower level of
rigour in conflicts than in the legal professiornellegal profession has not considered their
introduction until recently due to the changesrmfimnment referred to above. Generally, the
inmense majority of jurisdictions do not regulate aven contemplate Chinese walls and, those
that do it, they do it rather restrictly.

3. Conditions for Screening

Not everybody is satisfied with the concept of @si@ walls, but even those who contemplate them,
submit them to strict conditions, and at leastfttewing:

* physical separation of the relevant departmeamsfrs of the firm;

« intellectual separation of the lawyers who de#ihvthe conflicted clients;

* prohibition to discuss the matter by the conitigtlawyers;

* training and education to ensure staff are awatbe need to keep confidential information
secret;

* strict procedures and sanctions where the wallassed; and

* monitoring by compliance officers.

Varying physical insulation measures exist for iempénting Chinese walls, including: locked
rooms for containing relevant documents; restrieteckss to certain parts of buildings and
monitoring any person who enters those areas;anritiles on maintaining confidentiality; and
separate teams working on the different sidesnmtief®.

In addition, there are several "surveillance meghiddr monitoring information within firms during
and after the establishment of Chinese walls. Thredede the on-line SWAT systems,
employment of longer range computer analyses gmarteto provide analysts with necessary
information to identify and investigate for unusaativity or indications of rule violations and lie
examinations programmes. The latter is where rég@actually make on-site inspections of the
firms to, amongst other things, examine Chinesésveald the other procedures in place for
controlling the flow of information.

4. Risks of Chinese walls

The main argument for opposing Chinese walls isttiey do not really solve the conflict nor do
they protect the fundamental principles of the @ssfon (independence, confidentiality and trust),
which are vital factors to a client and cannot ibeurnvented in serving another client. Justice
Megarry’ saida "solicitor must be remarkable indeed if he ca &ssured of holding the scales
evenly between himself and his client".

8 Hazard and Dondi, op. citp. 185.
8 peter Smith, "Chinese walls: Maintaining clienhfidentiality”. www.practicallaw.com/A9489.
87 Spector v Agedf1973] Ch 30,47.



It has been said that Chinese wallls test self-adigml to the limit. It is quite difficult to ensuthe
absolute confidentiality of each client's affairsese there are conflicting interé$tdn the case of

Re A Firm of Solicitor®, Justice Parker stated that in his “judgment, ang@aable man with
knowledge of the facts in the case concerned, dtuthe proposals for a Chinese wall, would
consider that some confidential information migétrpeate the wall. | doubt very much whether an
impregnable Chinese wall can ever be created".

Obviously, it is impossible to guarantee the impeatility of a fictitious wall intending to separate
professionals and staff who work legally, physigalhd electronically integrated.

Even if allowed, Chinese walls should not be carcted solely for financial reasons, so that a firm
may retain its clients and payment of fees. Baithid®z, the CEO of the independent research firm
Fusion 1Q, said about Chinese walls in an intervidet us be honest, it's bullshit. They do not
exist. They are theoretical, abstract legal coosthat looks and sounds good when you are
developing legal constructs”. A corporate partrtex top 10 City firn® said once: "the simple truth
is that turning down work due to conflicts is akMand good in a booming M&A market, but

when it comes to a downturn, everyone's princigesut the window. Chinese walls are, in my
experience, utterly pointless when you have ITespstthat allow you to access information on any
client or transaction within seconds”.

X. The sophisticated client

Many ethical rules, like the ones on conflictsrdkrest, have become so difficult because they
intend to comprise at the same time diverse typdients (individuals, small shops and
multinational corporations), diverse lawyers atig (court and advisory) and diverse law firms
(solo practitioners and global mega-firms). Tosdattorily cover all this diversity has made the
conflicts of interest issue so complex.

So much so, that it has been proposed and eveteatio establish different sets of rules for
conflicts. One for sophisticated firms that dealwgophisticated clients, and another for non-
sophisticated clients and non-sophisticated fiffine latter would be governed by the traditional
rules and the former by less restrictive rules.

This change has been termed the "sophisticatent’tB&ception. A sophisticated client exception
replaces the presumption of impermissible conflictepresentation with a rule of full disclosure of
the conflict for certain kinds of clients in certdiinds of representation - typically large
corporations with legal departments involved in4aolversarial transactions. Essentially, the
sophisticated client exception for attorney comdliof interest standards mirrors the conflicts of
interest rules used in the accounting profeséion

8 Smith, Peter. "Chinese walls: Maintaining clienhfidentiality”. www.practicallaw.com/A9489.

% The Times20 June 1991.

% "Finns want new conflicts watchdog," Legal We2R February 2003.

9 Law Society of England & Wales, Code of ConductleRu04 34-35. See page 29.

92 Audrey Benison, The Georgetown Journal of Legaldsttsummer 2000, “Sophisticated client: A proposaltife
reconciliation of conflicts of interest standards &ttorneys and accountants”.




Such an exception provides sophisticated clientis iwformation to be able to evaluate the risks of
conflicted representation themselves, unimpedecbiyt or attorney supervision. Though perilous
in its potential for attorney abuse, client ina@ay in weighing costs and benefits of conflicted
representation, and impropriety of appearance, ana@xception is responsive to the strain on
lawyer competitiveness created by the current adsftules and is narrow enough in scope as to
avoid misuse.

XI. Reqgulation of conflicts in Europe

Unlike the US jurisdictions that permit firms totac conflict situations where the clients concerne
are able to give informed consent and admit screessme situations, the European position is
varied and less clear. The rules of most EU jucisahis (with the exception of the EU common law
countries like England, Scotland) limit themselt@general rules with declaration of the main
principles without entering into a comprehensivd @a@mized regulation. Moreover, comparisons
with the different jurisdictions are difficult beese the conflict rules have to be read in the cdnte
of the elir#ire code they form part of and also m¢bntext of the legal system of the country in
guestion”.

In regard to the CCBE Code, art. 3.2, as we haea @eart One, Second, VI, 2 a)), it covers
general principles prohibitting concurrent con8i€B.2.1 and 3.2.2), successive conflicts (3.2.3)
and the imputation principle (3.2.4) without refeze to consent or screening.

In Spain, for instance, conflicts of interest argulated by the Cddigo de Deontologia de la
Abogacia Espafiola The Code covers the general obligation not talleathe representation of
conflicting interests, with the obligation to refusepresentation of both clients unless both dient
expressly authorise the representation of oneesht(l3.4), the prohibition to act against a former
client when there is a risk to damage confidemtifgrmation (13.5), the prohibition of dual
representation with conflicting interests (13.6)l @general rule of imputation (13.6). In principle
no consent (other than the two parties’ agreensr)no screening mechanism are allowed.

93 “Proposed amendments to rule 3 (conflicts of inteeesd rule 4 (duties of confidentiality and disaloe) of the
Solicitors’ Code of Conduct 2007

9% Cadigo Deontoldgico de la Abogacia Espafiafgproved by Royal Decree 658/2001, of 22 June, &8, 4-7: 4. El
Abogado no puede aceptar la defensa de interesegpaiestos con otros que esté defendiendo, oosoddl propio
abogado Caso de conflicto de intereses entre destek del mismo Abogado, debera renunciar a lardef de ambos,
salvo autorizacion expresa de los dos para inteirvem defensa de uno de ellos. Sin embargo el Admgadra
intervenir en interés de todas las partes en fumesode mediador o en la preparacion y redaccidodatimentos de
naturaleza contractual, debiendo mantener en tplisisto una estricta y exquisita objetividad. 5ABbgado no podra
aceptar encargos profesionales que impliquen adtunes contra un anterior cliente, cuando existage de que el
secreto de las informaciones obtenidas en la rétacion el antiguo cliente pueda ser violado, o deellas pudiera
resultar beneficio para el nuevo cliente. 6. El §ado debera, asimismo, abstenerse de ocuparsesassimtos de un
conjunto de clientes afectados por una misma sifmacuando surja un conflicto de intereses enti@seexista riesgo
de violacidon del secreto profesional, o pueda eafactada su libertad e independencia. 7. Cuandmsabogados
formen parte o colaboren en un mismo despachogaigr que sea la forma asociativa utilizada, lasmas
expuestas seran aplicables al grupo en su conjynéatodos y cada uno de sus miemhros




Comparable rules govern the French professidiient's consentgccord des partiéss
contemplated but limited. Chinese walls are nottmard. With regard to imputation, in France,
the Supreme Court has considered that “a court drast the conclusion that lawyers who work
together exchange confidential informatich”

Likewise, in other EU countries the prohibitionaainflicts is also general and laconic. This is the

case also for example in Portuffalr in Italy’®. In Belgium, both the francophone and the
germanophone bars apply the CCBE Code.

Xll. England & Wales ethical rules reform 2009

The Law Society of England & Wales Solicitors’ CanfeaConduct was amended on 31 March 2009
as part of a general updating of the rules to duoe firm-based regulation and legal disciplinary
practices as provided for in the Legal Services2067.

9% Reglement Intérieur du Barreau de Paais. 4.1 and 4.2:4'1 Principes. L’avocat ne peut étre ni le consele
représentant ou le défenseur de plus d’'un clientsdene méme affaire s'il y a conflit entre lesiiété de ses clients ou,
sauf accord des parties, s'il existe un risqueaéxid’un tel conflit. Sauf accord écrit des partigés’abstient de
s’occuper des affaires de tous les clients conceloEsque surgit un conflit d’intérét, lorsque kecset professionnel
risque d'étre violé ou lorsque son indépendancguésde ne plus étre entiere. Il ne peut accepadfaire d’'un
nouveau client si le secret des informations dosmpée un ancien client risque d’étre violé ou larsda connaissance
par I'avocat des affaires de I'ancien client fa\eerait le nouveau client. Lorsque des avocats swrhbres d'un
groupement d’exercice, les dispositions des alimgapréceédent sont applicables a ce groupemens dan ensemble
et a tous ses membres. Elles s’appliquent égaleawenavocats qui exercent leur profession en megarcommun des
moyens, dés lors qu'il existe un risque de violatlo secret professionnel. Les mémes regles stappit entre
I'avocat collaborateur, pour ses dossiers persoanet I'avocat ou la structure d’exercice avec lelgou laquelle il
collabore. 4.2 Définition. Conflits d'interets.ylla conflit d’intéréts:dans la fonction de conseil, lorsque, au jour de sa
saisine, I'avocat qui a I'obligation de donner uméormation compléte, loyale et sans réserve &heats ne peut
mener sa mission sans compromettre, soit par ligebe la situation présentée, soit par I'utilisatides moyens
juridiques préconisés, soit par la concrétisatianrésultat recherché, les intéréts d’'une ou plusiqarties; dans la
fonction de représentation et de défense, lorsgugour de sa saisine, I'assistance de plusieumsi@aconduirait
l'avocat & présenter une défense différente, notamimdans son développement, son argumentationfetadie, de
celle gu'il aurait choisie si lui avaient été cafdiles intéréts d’'une seule partirsqu’une modification ou une
évolution de la situation qui lui a été initialememumise révéle a I'avocat une des difficultésesgsci-dessus. Risque
de conflit d'intéréts. Il existe un risque sériadexconflits d’'intéréts lorsqu’une modification omeuévolution prévisible
de la situation qui lui a été initialement soumiiai craindre a I'avocat une des difficultés vis@gslessus.

% Jean Yves C6té, “Le conflit d'intérét de I'avocdtg recherchistePF 7554.

97 Codigo Deontologico dos Advogadast. 15:“O advogado ndo debe aceitar mandato, nomeagadostcou
prestacdo de servicios: a) Em questdo em que Jéatanervindo em qualquer outra qualidade ou sejaexa com
outra em que represente ou tenha representadote pantraria; b) contra quem noutra causa seja 0 sendante.

% Codigo deontologico forens2008, art. 37 Conflitto di interessi”: “L’avvocato ha I'obbligo dastenersi dal
prestare attivita professionale quando questa deierun conflitto con gli interessi di un proprigsistito o
interferisca con lo svolgimento di altro incaricaéhe non professionales. | — Sussiste conflitiatdressi anche nel
caso in cui I'espletamento di un nuovo mandatorddta la violaziones del segreto sulle informaziéainite da altro
assistito, ovvero quando la conoscenza degli affetina parte possa avvantaggiare ingiustamentaltro assistito,
ovvero quando lo svolgimento di un precedente mandaiti I'indipendenza dell’avvocato nello svofigento di un
nuovo incarico. Il — L'obbligo di astensione opeitresi se le parti aventi interessi configgentrigblgano ad
avvocati che siano partecipi di una stessa sodiétvvocati o associaziones professionale o checitis® negli stessi
locali.”




Following the style of the common-law drafting dieal rules, the Code contains a detailed and
casuistic regulation of 42 pages of conflict okmatst and 16 pages of confidentiality (where
Chinese wallls are regulated). Rules 3 and 4 o€thee of Conduct. Rule 3 sets out provisions for
dealing with conflicts of interests. Conflicts betn the duty of confidentiality and duty of
disclosure owed to two or more clients are deat wi Rule 4 (Confidentiality and disclosure).
Rules 3.01 to 3.03 deal with conflicts generallyld® 3.04 to 3.06 deal with conflicts in particular
high risk situations — gifts from clients, publiffioes and appointments leading to conflict, and
alternative dispute resolution (ADR). Rule 3.23gait that there is no power to waive 3.01 to
3.05.

The Code regulates important aspects like writtéormed consent (3.02), the exceptions to the
general prohibition (3.02), the possibility to &t two bidders with the written consent of parties
(3.02(2)), special situations like accepting gi<4), appointments leading to conflicts (3.05),
ADRs (3.06), acting for sellers and buyers in cgaveeies (3.07), lending-mortgages (3.17), etc.
Finally, the amended Code contemplates conflicte sophisticated clients (3.01,6,1V), in-house
(3.01,6,17-22), co-defendants (3.01.6, 23-35) amdiis and regulates “information barriers”
(Chinese walls) (3.01.6, 41-48)

993.01 Duty not to act

(1) You must not act if there is a conflict dbhest (except in the limited cases dealt with.023
3.02 Exceptions to duty not to act

(1) You or your firm may act for two or more olig in relation to a matter in situations of cooflor possible
conflict if:

(a) the different clients have a substantiallynooon interest in relation to that matter or a pediar aspect of
it; and

(b) all the clients have given in writing theiformed consent to you or your firm acting.

(2) Your firm may act for two or more clientsr@lation to a matter in situations of conflict oogsible conflict
if:

(a) the clients are competing for the same asbéth, if attained by one client, will make thasets
unattainable to the other client(s);

(b) there is no other conflict, or significanski of conflict, between the interests of any ofcttents in relation
to that matter;

(c) the clients have confirmed in writing thaéyhwant your firm to act in the knowledge that yfium acts, or
may act, for one or more other clients who are cetimg for the same asset; and

(d) unless the clients specifically agree, ndvittlial acts for, or is responsible for the supsiwon of, more
than one of those clients.

(-..)

4.01 You and your firm must keep the affairs @ntt and former clients confidential except wheseldsure is
required or permitted by law of by your client former client).

4.04 Exception to duty not to put confidentialityiak by acting - with clients' consent

(1) You may act, or continue to act, in the cnsiances otherwise prohibited by 4.03 above wihrformed
consent of both clients but only if:

(a) the client for whom you act or are propostogct knows that your firm, or a lawyer or otheefearner of
your firm, holds, or might hold, material informatti (in circumstances described in 4.03) in relationtheir matter
which you cannot disclose;

(b) you have a reasonable belief that both ciamiderstand the relevant issues after these hese brought
to their attention;

(c) both clients have agreed to the conditiondesrwhich you will be acting or continuing to aatd

(d) it is reasonable in all the circumstancesitoso.

()



(3) If you, or you and your firm, have been agtior two or more clients in compliance with ruléonflict of
interests) and can no longer fulfil its requiremegbu may continue to act for one client with thesent of the other
client provided you comply with 4.04.

4.05 Exception to duty not to put confidentialityiak by acting — without clients' consent

You may continue to act for a client on an existimagter, or on a matter related to an existing mgtin the
circumstances otherwise prohibited by 4.03 abotkawit the consent of the client for whom your fioma lawyer or
other fee earner of your firm, holds, or might hadnfidential information which is material to yazlient (in
circumstances described in 4.03) but only if:

(a) it is not possible to obtain informed consentler 4.04 above from the client for whom younfior a
lawyer or other fee earner of your firm, holds,might hold, material confidential information;

(b) your client has agreed to your acting in Bmowledge that your firm, or a lawyer or other fmaner of
your firm, holds, or might hold, information matarto their matter which you cannot disclose;

(c) any safeguards which comply with the standaedjuired by law at the time they are implemeaatedput
in place; and

(d) it is reasonable in all the circumstancesitoso.

Acting with appropriate safeguards (information bars) — 4.04 and 4.05

31 Rule 4.03 sets the basic standard that youldhwmot normally act on a matter where material idential
information is held elsewhere in the firm and whigre matter would be adverse to the interestsettient/former
client to whom the duty of confidentiality is ow&d.act in these circumstances might increaseitiethat the
confidential information could be put at risk. Tiiren can act if the confidential information is noiaterial to the
instructions. (...)

3 Rules 4.04 and 4.05 set out two situations &lgeu can act even when material confidential imfation is
held by another member of the firm. Both recogfosehe first time that it can be acceptable to irdfermation
barriers. The first situation is where the partyvitbom the duty of confidentiality is owed conseTite second
situation is where you are already acting and cong®s not been given or cannot be sought.

33 Where the client consents as envisaged bytdedd is scope for more flexibility in the arramgents for
the information barrier as the safeguards can ksedssed with, and agreed by, the client. It is irtigw, nonetheless,
that the safeguards are effective to avoid a rés of disclosure. A firm will be liable if confidgal information does
leak in breach of that agreement.

34 Rule 4.04 requires "informed consent" and oinde difficulties with seeking such consent efdlent is
that it is often not possible to disclose suffiti@formation about the identity and business ef dther client without
risk of breaching that other client's confidentigliYou will have to decide in each case whetharare able to
provide sufficient information for the client to hble to give "informed consent". Every situatiah e different but
generally it will be only sophisticated clientsy fxample, a corporate body with in-house legalisehs or other
appropriate expertise, who will have the experéied ability to weigh up the issues and the riskgighg consent on
the basis of the information they have been gilféhere is a risk of prejudicing the position dfher client then
consent should not be sought and you and yourdirauld not act. It may, however, be possible te givficient
information to obtain informed consent even ifithentity of the other client(s) and the naturelddit particular
interest(s) are not disclosed. Wherever possiblesfmuld try to ensure that the clients are adviskthe potential
risks arising from your firm acting before seekthgir consent.

35 In the case of sophisticated clients (sucthase referred to in note 34 above) only, it maybssible to
seek consent to act in certain situations at thet stf and as a condition of your retainer and b through standard
terms of engagement. For example, a sophisticdiedtenay give its consent in this way for a filwract for a future
bidder for that client if, when the bidder asks finm to act, a common law compliant informatiorriteer is put in
place to protect any of the client's confidentr#birmation which is held by the firm and which wbbe material to a
bidder.

36 Where the client does not consent or doe&mmt about the arrangements, an extremely highdstahin
relation to the protection of confidential inforn@t must be satisfied. In this situation, as hasrbéemonstrated in
recent case law, the client can have the firm resddvom acting with all the attendant disruptiom foe other client, if
there is shown to be a real risk of confidentidbimation being leaked.

37 Where your firm holds material confidentidionmation you may not without consent take on new
instructions adverse to the interests of the cl@rfbrmer client to whom the duty of confidentials owed (4.04).
However, where you are already acting and discalat your firm has - or comes to possess - suarrnmdtion, you
may continue to act on that matter, or a relatedterain circumstances where the party to whomdiing of



confidentiality is owed refuses consent or canmoasked (4.05). This may be because it cannotfitacted or
because making the request would itself breachidemtiality. You should always seek consent whencgo
reasonably do so.

38 Where under 4.04 your firm has erected arriméion barrier without the consent of the partywbom
the duty of confidentiality is owed, the firm shibtrly to inform that party as soon as circumstangesnit, and outline
the steps which have been taken to ensure confitignis preserved. If some material points (sashthe name of the
client to whose matter the confidential informatiaight be relevant, or the nature of that matteit) sannot be
divulged for reasons of confidentiality and it @asonably supposed that that party would be moneemed at news
of your retention than if fuller details could biven, it might be appropriate to continue to wadfdre informing that
party. There may be circumstances, however, whéseémpossible to inform that party.

39 (...)

40 Confidential information may also be put a@krivhen partners or staff leave one firm and joiother.
This might happen where, for example, an individois a firm which is acting against one of thdiiridual's former
clients. An individual joining a new firm could rextt personally for a client of the new firm whésedo so would put
at risk confidential information which he or shegmnally possesses about a client of the previoos fn addition, the
individual and the firm which the individual is jaing must ensure that adequate safeguards arenppitice in
accordance with 4.04 or 4.05 to ensure that comfiidé information held by that individual is safeggded.
Safeguards for information barriers

4 1 Rigid safeguards for information barriers leavwot been enshrined in the rules. Where 4.04 epffiie.
consent has been given), it is for the firm to aghee appropriate safeguards, but it would normakynecessary to
satisfy note 44 (a) to (f). Some of note 44 (dhjanay also be applicable. Where 4.05 appliesfithe must satisfy the
requirements of common law and at least most,tiiipof note 44 (a) to (n) might be essential.

42 If, at any stage after an information barrteas been established, it becomes impossible tolgamith any
of the terms, the firm may have to cease to ad.pOssibility of this happening should always tsed$ésed when
instructions are accepted so that the client is @ this risk, or addressed with reasonable prognice in standard
terms of engagement.

43 Firms will always need to consider whetheas iéppropriate in any case for an information bairto be
used, and also whether the size or structure gharmeans that it could not in any circumstancesppropriate. It is
unlikely that, for example, safeguards could evecbnsidered adequate where:

(a) a firm has only one principal and no othematjfied staff;

(b) the solicitor possessing, or likely to posselse confidential information is supervised bsodicitor who
acts for, or supervises another solicitor in thenfiwho acts for a client to whom the informatiomisnay be relevant;
or

(c) the physical structure or layout of the firsrsuch that confidentiality would be difficultpoeserve having
regard to other safeguards which are in place.

44 The following note 4 4 (a) to (f) would noriyidde appropriate to demonstrate the adequacy of an
information barrier when you are proposing to attcircumstances set out in 4.04. It might also perapriate to
agree some or all of note 4 (a) to (f) where yoa acting with consent in accordance with 4.05:

(a) that the client who or which might be intéeskin the confidential information acknowledgesviiting
that the information held by the firm will not biergn to them;

(b) that all members of the firm who hold thesxgnt confidential information ("the restricted g') are
identified and have no involvement with or for thieer client;

(c) that no member of the restricted group is agged or supervised in relation to that matter byneone from
outside the restricted group;

(d) that all members of the restricted group confat the start of the engagement that they urtdadsthat
they possess or might come to possess informatiahws confidential, and that they must not discisvith any other
member of the firm unless that person is, or bespmenember of the restricted group, and that disgation shall be
regarded by everyone as an ongoing one;

(e) that each member of the restricted groupicaisfwhen the barrier is established that they haotdone
anything which would amount to a breach of therimfation barrier; and

(f) that only members of the restricted groupéatcess to documents containing the confidemtafination.
The following arrangements may also be appropriate] might in particular be necessary where acting
circumstances set out in 4.05:



Ed Nally, the President of the Law Society of Engl& Wale$® summarized the main changes
proposed (pending approval of the Lord Chanceitothe Solicitors’ Code of Conduct in the last
revision 2009, which are:

1.

2.

definition of conflict of interest for the firstrtie, which restricts the definition to “the same
or related matters”;

setting up exceptions to the prohibition like: {@)ere the clients have an overriding
common interest (such as in setting up a businasd)(b) where two clients are competing
for the same asset (bidding); both exceptions reqaoformed consent of the clients;

the rule that places an obligation on a solicitodisclose to his client any material
information which may be held within the soliciteifirm only applies where information is
within the actual knowledge of the solicitor;

a firm can act where that firm holds confidentigbrmation in relation to a client which
would be material to another client in an unrelatedter, provided the interest of the clients
are not adverse,;

up to the reform, “information barriers” (Chinesalls) were only permitted where two
firms amalgamated. Under the new rule, if bothritBeare able to consent to the
arrangement, information barriers can be used mumie widely;

a firm is allowed to act through an information i@, to complete an existing matter,
where it becomes clear that there is adversity detvthe clients, without the consent of the
client for whom the confidential information is Hel

(g) that the restricted group is physically segtad from those acting for the other client, foaewle, by

being in a separate building, on a separate flooimoa segregated part of the offices, and that edonm of "access
restriction" be put in place to ensure physical reggtion;

(h) that confidential information on computertgyss is protected by use of separate computer nietven

through use of password protection or similar means

(i) that the firm issues a statement that it wilat any breach, even an inadvertent one, ofrtfemation

barrier as a serious disciplinary offence;

() that each member of the restricted group gigevritten statement at the start of the engagéhen they

understand the terms of the information barrier avil comply with them;

(k) that the firm undertakes that it will do nioth which would or might prevent or hinder any memaf the

restricted group from complying with the informatibarrier;

() that the firm identifies a specific partner @ather appropriate person within the restrictecbgp with

overall responsibility for the information barrier;

(m) that the firm provides formal and regularitriag for members of the firm on duties of confidsity and

responsibility under information barriers or wilhsure that such training is provided prior to thenk being
undertaken; and

(n) that the firm implements a system for thenomgof post, receipt of faxes and distributioreehail which

will ensure that confidential information is nosdiosed to anyone outside the restricted group.
"Member", in the context of this note (...)

45 Where a firm proposes to erect an informabarrier (whether under 4.04 or 4.05) it must firstorm the

client for whom it acts - or wishes to act - on thatter to which the confidential information midde material. The
firm should not act - or continue to act - withdhat client's consent, with that client understangdihat the firm holds
information which might be material and which witit be communicated to it; see 4.04(1)(a) and 4)0%Ithough
the rule does not require consent to be in writibhgs recommended that this be obtained for evidépurposes to
protect both your client's position and your owrsition”.

190 E(d Nally, “proposed change for legal services mglEnd & Wales” in Keith Clark, Conflicts of intese European
Lawyer Reference, 2005-2006, p. XXVv.




As Nally says, with these changes, the Law Socigyted to strike a balance between a number of
different objectives:

a) clients receive impartial and independent advidainted by conflicting loyalties on the
part of the solicitor;

b) subject to (a), that clients have access to thecssr of the solicitor of their choice;

C) in the interests of convenience, economy and adodsshnical expertise and
specialised advice, clients are not prevented wssatily from sharing the services of a
single firm of solicitors;

d) client have appropriate consumer protection buhatgrevented from having informed
choice; and

e) the rules should reflect common law and imposetemtdil restrictions only if necessary
and proportionate to do so in order to protecinttie

XIIl. New approaches to the regulation of conflicts

Due to the reasons we have analyzed, it has bestairsed in the last decades that the strict
traditional rules of conflicts of interests do fibtvith many modern situations and, balancing the
different interests involved, that the rules won&kd to be changed.

As Chester, Rowley and Harrison had put it: "Thespures facing the legal profession worldwide
challenge old rules and long-standing patternssbfbiour. In a world in which law firms grow in
size, power and revenue and as other profession&ige into areas previously reserved to the
legal profession, it is not surprising that ethizdés face reassessméfit’ They also warned that
the old rules were premised on the notion that &xe/yvould likely practice by themselves or in
small firms in which lawyers were intimately invely in the practice, collaborating closely and
sharing common knowledge and experience. They rered that, while that model still dominated
the profession in the world in pure numbers, whleeemajority of lawyers work in firms with
fewer than ten lawyers -the market for legal se&wibad resulted in large, economically powerful
and professionally sophisticated firms. Ethicaésulhat presented few problems for solo
practitioners or small firms fit uncomfortably intiee larger legal landscajjé

Hollander and Salzedo also wrote that "one prolilehbedevils this area of the law is that the
rules are based on traditional rules related taci@ries developed in the distant past. These
traditional rules, when taken with the rules tlwatthe purpose of fiduciary obligations treat firm,
partnerships or corporations on simple entities,samply inadequate to cope with the
sophistication of modern society, with huge muiseiplinary partnerships and massive financial
conglomerates". This trend is particularly suppdbmdnen the conflict comes between partners of
the same firm who defend conflicting interests. $hme authors say that "the fact is that equitable
rules, when coupled with the rules that focus om find partnerships rather than individuals owing
fiduciary duties, have lagged behind modern commaral need recommendatiot?a"

101 R.S.G. Chester, J.W. Rowley and Brett HarrisomrifGict of interest, Chinese walls and the chandinginess of
law", B.L.1., issue 2, International Bar Association, 2008 %.

192 Chester, Rowley and Harrison, op. qit. 36.

193 Hollander and Salzedo, op.qip. Il and 33.



The Working Group that dealt with the revision loé {CCBE Code recognized that the regulation of
this matter in the Code was not satisfactory. Anteting argument is a traditional one that has
survived for many years and ought to be appropnnatiee future. In the Working Group's view,
such arguments overlook the continuous developwiethie legal profession started several
decades ago. The traditional regulation of cordfliwds as its basis, the traditional function of a
lawyer as an advocate in the courts. For lawyeagher jurisdictions, doing mostly litigation, the
problem is easy at the outset -you cannot reprdsehtthe claimant and the defendant in the same
case. However, this is an oversimplified way ofiog at the problem within the legal profession

of today.

Firstly, it overlooks the fact that the legal professias moved away from having its primary role
as trial lawyers change to a predominantly advisoly. Unlike the situation fifty years ago, the
prototype of a lawyer today is the "transactioaahter”, rather than the "trial lawyer" and the
number of transactional lawyers exceeds the nuwiteial lawyers in the world. This leads to a far
more complex question of when the conflict of ietts occurs or, in other words, a far more
difficult definition of conflicts of interests. Sendly, it overlooks the clear public interest aspects
involved. This is not just a question of whethewrast-growing law firms should be allowed to
retain clients in a way that would otherwise coveree the traditional conflict of interests prineipl
Nor is it just an internal matter of competitiortlween lawyers, rather it is a serious question of
considerable public interest concerning accesgpgeréise or even access to justice. Therefore, it
cannot be treated as an internal affair of thellpgzfession. Thirdlythe traditional regulations of
conflicts of interests prevent us from conductingadequate analysis of the problems raised by the
developments of the legal profession. The diffeferms of activity within the profession lead to
more problems of defining conflicts of interest pedy; the development towards large law firms
and more sophisticated lawyer - client relatioms] the whole development of the profession into
larger units, etc.

Some bars have been sensitive to this preoccupdtiéngland, for instance, the need of a new
regulatory approach was especially recognised Isecenitics of the traditional rules claimed they
failed to reflect the modern business practice®ady, along with the demands and needs of large
corporate clients, the increase in firms' sizestardylobal nature of today's practice of the
profession. Therefore, the Law Society amendedCtbhae of Conduct in 2009 (See Part One,
Second, IX). Some other jurisdictions feel similaeds.

THIRD. ATTEMPTS TO REVISE THE CCBE CODE OF CONDUCT

"The rules of conflicts of interest are of fundama¢mportance to the trust of the public in
the legal profession. Great care must thereforexercised when looking for ways of
coping with the development of the legal professiban writing the rules concerning the
conflict of interest"

CCBE Working Group, Report, February 1998



|I. The CCBE Code of Conduct and its revisions

When the Council of the Bars and Law SocietiehefEuropean Union (CCBE) (at the time
"Commision Consultative des Barreaux Europeensy) fimemed forty years ago it was evident that
the lawyers of the new European Community needszhanon code of ethics. The CCBE Code
was unanimously adopted by all 12 national delegatrepresenting the Bars and Law Societies of
the EC at the CCBE plenary session in Strasbou28ddctober 1988. Eight years later, the CCBE
appointed a Working Group to review the CCBE Cadach made a report in 1996 and a final
report in February 1998.

The CCBE Working Group analyzed art 3.2 CCBE Cadeanflicts of interests and made several
proposals (pages 71-86 of the final report). TheRivig Group was not in agreement on how
conflicts of interests should be regulated in ti@BE Code and except for a new sub-article 3.2.1
(in order to note positively what lawyers can daitoations where doubts may arise), the Working
Group did not propose changes in the current Tt did not mean that the Working Group
considered the text adequate but that the queséeded a more thorough consideration.

Following the Directive of Services in the Interéhrket 2004, which required professional bodies
“to implement at national level the codes of cortdadopted at community level”, the CCBE
Presidency asked the author of this paper to peegpagport on the changes to be introduced in the
CCBIlI%4Code —which only applies in cross-border |egavices- to be implemented at a national
level™.

Il. The CCBE Working Group's works

1. The current conflicts of interest provision b€ tICCBE Code

Art 3.2 CCBE Code is very concise (see Part Onegigt VI, 2a). The Working Group raised the
issue of the necessity to update and revise tideatd embrace new legal practices and to provide
fuller definitions of its constituent parts. It mbg useful to summarize some of the conclusions for
the update of the Code. The Working Group consati#rat the Code's provisions could be updated
and revised in the following areas:

1) Definition of conflict of interest;

2) Conflict of interest and the public interesiagtess to expertise;
3) Conflict of interest and confidentiality and emkendence,;

4) Conflict of interest and the consent of therdli@nd

5) Conflict of interest and lawyers practicing gsaciation.

2. Defining conflicts of interest

The Working Group made, its November 1996 proposal, a step forward in @ffitively defining
conflicts of interests by proposing the introdustaf a new subarticle 3.2.1. This sub-article

104 Ramon Mullerat, Report on the changes to be intedun the CCBE Code to be implemented at a ndtlenal.
2005.




described what a lawyer could do by way of représgror acting as legal advisor for more than
one client without a conflict of interest occurring

"A lawyer may act as a legal adviser for severakpeas or other legal entities when they
ask the lawyer to assist in the realisation of anowon project. A lawyer may act as
representative, adviser or defendor for more thaa olient in the same matter when the
interests of the clients are the same”.

Although there were some negative comments fronmomatdelegations to this approach, the
Working Group in 1998 believed that, with so maayywng activities by lawyers, it was important
to define as precisely as possible, affirmativelg aegatively, what is and what is not a conflict o
interest. Therefore, the Group proposed to intredoart. 3.2 (Conflicts of interest) a new sub-
article 3.2.1. describing what amounts to a conéifdnterest and what does not:

"1. A conflict of interest exists where:

1.1 When acting as an adviser for several cliethis lawyer, having the obligation to give
his clients complete and loyal information withauaty reservations, be it through factual
analysis, cannot do so without compromising therggts of one or several of his clients.
1.2 In his function as representative or defendeseveral clients, the lawyer has to present
a defence or pleading which in its developmentyargntation or final presentation is
different from what it would have been if he haty sapresented one of his clients.

2. A conflict of interest does not exist where:

2.1 A lawyer acts as a legal adviser for severatpes or other legal entities when they ask
the lawyers to assist them in realisation of a cammroject between clients.

2.2 A lawyer acts as a representative, adviserefedder of more than one client in the
same case or matter where the interests of thatsl@re the same.

2.3 A lawyer who with their express consent act:ediator, conciliator or arbitrator
between two or more clients with conflicting int&ee cfr. 1.1and 1.2above".

This proposed sub-article only contemplated one tyfconflicts: the one between existing clients
and did not regulate other types like conflictshestn client and the lawyer’s own interest, with
third parties to whom the lawyer owes an obligaton with a former client (see Part One, Second,
I, a, c, d).

3. The conflict of interests and the public intéi@saccess to expertise

The CCBE Working Group considered the need to duce the possibility to erect Chinese walls.
The argument put forward was specially groundetherright of clients to hire the services of a
lawyer of their choice and the principle of accespistice®>

"On many occasions the CCBE has discussed thosaatkestics of the legal profession
that sets it apart from other liberal professiopsyticularly from other professions engaged
in the provision of legal, financial and other busss advice. The strict rules against
avoidance by lawyers of conflicts of interest ane of those characteristics. Those rules

195 Review of the CCBE Code of Conduct Final Refyrthe Working Group, nominated by the CCBE's Sitam
Committee, February 1998, p. 77.




are one of the foundations upon which "secret m@itmel" and its common law equivalents
are based. However, there are cases in which thées provide tensions with the practise
of the law in everyday circumstances. Such exanfipdess on cases involving the difficulties
created by e. g., the emergence of very large fimth clients bases deriving from the
goodwill of the firm's constituent parts; the pddsiexclusion of clients from specialised
advice concentrated within one group; and the diédim of circumstances in which a client
of today is no longer a client tomorrow for the pases of such rules. It appeared to the
Working Group that the problems posed by these pbesnare not merely problems caused
to the lawyer by the restructuring of his or heofassional firm, which are necessarily the
means of the lawyer to render his or her livelihoddere are also problems that bring into
question the ability of the lawyer to render hisher services in the public interest and in
the interests of the proper functioning of the lesgad justice systems. It is not in the public
interest or in the interest of the administratidnustice that, without good reason the client
is deprived if the representation of his or hericko.

The Working Group expressed its concerns over tissiple exclusion of clients from specialist
advice concentrated within one specialist groughadfkeport says, i$ not in the public interest
nor in the interest of the administration of justtbat, without good reason, the client is deprioed
the representation of his or her choice. The Waykdnoup put forth the following proposal to
introduce "a necessary flexibility in the widerargsts of the public”, and sanctioning the use of
Chinese walls:

"In the application of the provisions of Article22f the Code and subject to relevant
rulings of his own competent professional authooityauthorities, the lawyer shall not
normally be considered to have acted in breaclha$é¢ provisions if, exceptionally, in the
interests of
a. allowing a client access or continued accegti¢odlawyer of his or her choice, who is
also better able than any other lawyer of compagatianding to handle the relevant
matter competently and without the duplicationadts that would be occasioned by
refusing or discontinuing a relevant retainer, amd/
b. permitting the client to have access to a lichit@mber of specialist lawyers available
in the relevant locality, and having
I. taken all measures required for the protectidrranfidences and
ii. made full disclosure of relevant facts to eatient concerned the partner or
associate of that lawyer accepts instructions tofacanother client with a conflicting
interest in any relevant matter.
It will normally be appropriate that the burdenedtablishing that factors 2, a) and b)
are satisfied in any given case should be uportetivger, lawyers or firm whose conduct
falls into question in this respect”.

The Working Group also suggested in an explanat@sorandum that the above sub-article
should state the following:

"in the discussions leading to the adoption of exle, the CCBE has been
guided in all cases by the overriding objectivet tiee Code should operate
* in the interests of the client, and
* in the furtherance of the good administratiorjusttice"



However, it further stated that in order:

"to avoid those rules becoming the instrumentsjofstice in exceptional cases, the CCBE
has decided on sub-article 3.2.4 as an emergeneg ¥a be used in exceptional situations”.

4. Conflicts of interest and lawyers values in pneposal

The Working Group recognized that the client’'s tiarsd the lawyer's obligation to independence
and confidentiality lie at the basis of the cortfliof interest problem. If a lawyer can act "agélins
(be it in litigation, negotiation, by giving advicetc.) a former or old client without breaking his
duties of confidentiality, discretion and indepemcks, the problems of conflicts of interest may be
overcome. If it cannot be done without breachinchsduties, the traditional regulation seems
inadequate. The distinction along these linesgajra dependent upon how conflicts of interests are
defined.

On this basis, the Working Group submitted thatftilewing provision should be included as an
express reference to the importance to confidetytiahd independence:

"In the field of conflict of interest the lawyer stlbe especially attentive towards and
maintain respect for his obligation of confidenitiakowards his client and his duty to
remain independent. The lawyer must not act in g tivat may cause a risk of breach of his
confidence or impairment of his independence".

5. Conflicts of interests and the consent of tlentl

A. In general

The revised text of the CCBE Code 1998 reprodueetian 3.2 of the original Code 1988. Such a
text does not refer to the possibility that theytawobtains the client’'s permission to act in a
situation of conflicts with the client’s consent.

The Explanatory Memorandum of the CCBE Code orfigresto clients' consent with regard to the
possibility to act as mediator of the two confingjiclients:

"There may, however, be circumstances in whiclemdiffces arise between two
or more clients for whom the same lawyer is actiungre it may be appropriate
for him to attempt to act as a mediator. It is floe lawyer in such cases to use
his own judgement on whether or not there is sucbrdlict of interest between
them as to require him to cease to act. If notyag consider whether it would
be appropriate for him to explain the position e tclients, obtain their
agreement and attempt to act as a mediator to vestble difference between
them, and only if this attempt to mediate, to ceasect for them".

B. The proposal of the Working Group




The CCBE Code has no provisions nor reference comgethe client's consent to the lawyer
acting in a conflict of interests. In the Workinga@p's point of view, this makes the provisions
unrealistic. It should be contemplated that theylwould ask for and get the consent of his client
to act.

The Working Group proposed that the Code acceptsbly giving his consent, the client entitles
the lawyer to act in a way that otherwise wouldtcarene the conflicts of interest prohibition. The
Working Group added that the consent must be giwéynafter a full and open disclosure of the
problem and its consequences by the lawyer. The Qods neither require conditions for the
consent to be valid other? than the client requedependent advice. The lawyer must be
responsible for proving that consent has been givéime required conditions.

The provision cannot, however, be generally applesan the view of the Working Group, the
client's consent cannot help the lawyer where ttis @would breach the confidence towards the
client or impair his independence. Therefore, dgmsed to agree to informed consent (without
requiring to be in writing) and that the followipgovision be included in art. 3.2:

"1. If a lawyer is prohibited from performing angta for one or more clients in accordance
with this Clause, the prohibition shall not be effee to the extent the client or clients give
his or their consent to such acts.

2. Even if the clients give their consent, the kawy still prohibited from acting if his
obligation of confidence is breached or his indegence impaired by such acts.

3. A valid consent by the client must be based @gaest from the lawyer that gives the
client a full and open disclosure of the problém

6. Conflicts of interest and lawyers practicingassociation (imputation)

The CCBE Code sets out in its sub-article 3.2.4tthmregulation applies to "the association and
all its members" when lawyers "are practising iscggation”. There is no definition of what an
"association" is. In the view of the Working Grotipe expression should be interpreted in its
broadest sense, ranging from the informal and lergely organised group of lawyers to the firms
organised as ordinary compartf@sThe Working Group also pointed out (with referens a study
carried out by the Conseil National des Barrea@n€ais) that the provision should apply from the
moment when inside such a group there exists afislolation of confidentiality or impairment of
the lawyer's independence. Therefore, on this pésigl not propose an amendment as long as it
was interpreted this way.

7. Possibility to act as a mediator, councilloadritrator when conflicts exist

The Working Group, in its report of 18 November @90roposed that a provision be inserted
regarding when a lawyer may act as a mediator,s&llan or arbitrator. However, this was
surprisingly omitted in the alternatives proposgdHe Working Group.

8. Lawyer acting for more than one client in themsanatter

1%6 The Paris Regulation (4.1) includes lawyers’ assamis in which their members practice putting [talselements
(premises, library) in common, without becomingaatpership.



The original proposed text by the Working Group Waesfollowing:

"A lawyer may act as legal advisor for several paisor other legal entities when they ask
the lawyer to assist in the realisation of a commarject. A lawyer may act as a
representative, advisor or defender for more thaa olient in the same matter when the
interests of the clients are the same. "

I was inclined to favour an addition to this worglimamely that there needs to be recognition that
the two or more parties may have conflicting inséseThe issue of conflicting interests could be
resolved by the client's express consent (as waelid any circumstance when considering the
ability to work for two parties) and therefore shibnot face any problems to be included.

The proposed text could therefore read:

"A lawyer may act as legal advisor for several paisor other legal entities when they ask
the lawyer to assist in the realisation of a comrparject. A lawyer may act as a
representative, adviser or defensor for more thae dient in the same matter when the
interests of the clients are the same and evergthtwey have conflicting interests

9. Personal interests and financial and busindstsaeships

In Europe, contingency fees and similar arranges{gatctum de quota litig)sed to be generally
prohibited as contrary to the proper administratbjustice because they are deemed to encourage
speculative litigation and are liable to be abtSe&or example, in a litigation case a client may
want to seek more damages while the lawyer maga@yrto accept the settlement offered to
collect his fees sooner. A conflict therefore dgamerges as to the interests of both parties.
Today, however, this prohibition is not so gensead. Some countries allow contingency fees (i.e.
Finland), and in some others the prohibition haanbehallenged by the courts (Spain).

It is also been debated whether law firms can aquayment of fees by means of shares in the
company. The advantage of such forms of paymesie&, the company obtains legal advice for
no or little immediate cost. However, conflictsioferests may arise if a lawyer, give an
independent advice, when he is also a shareholdee dirm. For example, when faced with two
business proposals, one potentially more riskiérk@neficial to the company than the other, a
potential conflict would exist in deciding which wid be in the best interests of the company and
what would be in the best interests of the lawyer.

197 CCBE Code of Conduct, art. 3.3\ lawyer shall not be entitled to make a pactunguieta litis’, Hamelin et
Damien,_op.cit p. 338:"[L'avocat] doit assurer son indépendance mateeaih ce sens que les honoraires ne doivent
pas etre liés de maniére etroite au profit pecusiajue le client tire du proc&sin the United Kingdom a "conditional
fee" has been authorized.



I1l. The Working Group's alternative proposals

The Working Group proposed three alternatives éoctinflicts of interests rule. Alternativenhs
the article in its original form. Alternative\#as the original article, but, with the importawidition
of the "emergency provision" or, in other words grermission of Chinese walls in emergency
circumstances. Alternative 8escribed as "a radical change in wording", \mascombination of
the measures discussed in third chapter of thismpajus the original wording of the article. In
other words, Alternative 3 proposed an expresserte to confidentiality and independence, a
definition of a conflict of interest, provision ftlhe express consent of the client and finishet wit
the original wording of the article.

Alternative 1(art. 3.2 in its present form). See text in Secafd, a.
Alternative 2(art. 3.2 plus Chinese walls in emergency circamss):

"3.2 Conflict of interest.
3.2.1 A lawyer may not advise, represent or advemalf of two or more clients in the same
matter if there i conflict, or a significant risk of a conflict, treeen the interests of those
clients.
3.2.2 A lawyer must cease to act for both clientnva conflict of interests arises between
those clients and also whenever thera issk of a breach of confidence or where his
independence may be impaired.
3.2.3 A lawyer must also refrain from acting fonew client if there ia risk of a breach of
confidence entrusted to the lawyer by a formemntler if the knowledge which the lawyer
possesses of the affairs of the former client wgidd an undue advantage to the new
client.
3.2.4 In the application of the provisions of Aei8.20f the Code and subject to relevant
rulings of his own competent professional authooityauthorities, the lawyer shall not
normally be considered to have acted in breaclha$é¢ provisions if, exceptionally, in the
interests of
1. allowing a client access or continued acceghédawyer of his or her choice, who is
also better able than any other lawyer of compagatihnding to handle the relevant matter
competently and without the duplication of cost thould be occasioned by refusing or
discontinuing a relevant retainer, and/or
2. permitting the client to have access to a lichilember of specialist lawyers available in
the relevant locality, and having

a) taken all measures required for the protectibeanfidences and

b) made full disclosure of relevant facts to ealdnt concerned
the partner or associate of that lawyer acceptsrutdions to act for another client with a
conflicting interest in any relevant matter. It Wibrmally be appropriate that the burden of
establishing that factors
1, 2,a) and b) are satisfied in any given case shouldgien the lawyer, lawyers or firm
whose conduct falls into question in this respect”.

Alternative 3

"3.2. Conflict of interest



3.2.1. In the field of conflict of interest the v must be especially attentive towards and
maintain respect for his obligation of confidenitiakowards his client and his duty to
remain independent. The lawyer must not act in g tivat may cause a risk of breach of his
confidence or impairment of his independence.

3.2.2. A conflict of interest exists where:

3.2.2.1.1. When acting as an adviser for severahtd, the lawyer, having the obligation to
give his clients complete and loyal informationheiit any reservations, be it through the
factual analysis, through the submission of thegperesult gained, cannot do so without
compromising the interests of one or several othénts.

3.2.2.1.2. In his function as representative oedsbr for several clients, the lawyer has to
present a defence or pleading which in its develgmargumentation or final presentation
is different from what it would have been if he loaty represented one of the clients.
3.2.3. A conflict of interest does not exist where:

3.2.3.1.1. A lawyer acts as a legal adviser foresalvpersons or other legal entities when
they ask the lawyer to assist them in realisatiba common project between the clients.
3.2.3.1.2. A lawyer acts as a representative, a&i\os defensor for more than one client in
the same case or matter where the interests dflidaets are the same.

3.2.3.1.3. A lawyer who with their express consetd as a mediator, conciliator or
arbitrator between two or more clients with contfhig interest, cfr3.2.2.above.

3.2.4. If a lawyer is prohibited from performingyaacts for one or more clients in
accordance with this Clause 3.the prohibition shall not be effective to the exthe client
or clients give his or their consent to such acts.

Even if the clients give their consent, the lawgestill prohibited from acting if his
obligation of confidence is breached or his indegence impaired by such acts.

A valid consent by the client must be based omaast from the lawyer

that gives the client a full and open disclosuré¢hef problem.

3.2.5. A lawyer may not advise, represent or advemalf of two or more clients in the same
matter if there is a conflict, or a significant ki®f a conflict, between the interests of those
clients.

3.2.6. A lawyer must cease to act for both cliemerva conflict ofinterests arises between
those clients.

3.2.7. A lawyer must also refrain from acting fonew client if the knowledge which the
lawyer possesses of the affairs of the former tirould give an undue advantage to the
new client.

3.2.8. Where lawyers are practising in associatjgaragraphs 3.2.1 to 3.24above shall
apply to the association and all its members. "

IV. Proposal of revision

On the basis of the work done by the CCBE Deontpologmmittee in the revision of the CCBE
Code, | proposed at the time that the Deontologn@tee would consider the following
proposal:

"3.2 Conflicts of interest




3.2.1 A lawyer shall not advise or defend a cliéstich advice or defence gives rise to a condifct
interest or a risk of a conflict with the lawyeirgerests or with the interests of a current client
with a former client of such lawyer.
3.2.2 In the field of conflict of interest the laavynust be especially attentive towards and maintai
respect for his professional duties to remain irelegent and of loyalty and confidentiality towards
his or her client or former client. The lawyer mast act in a way that may result in impairing his
or her independence or a breach of his or her Iltyal confidentiality.
3.2.3 A conflict of interest exists where:
3.2.3.1 When acting as an adviser for several tdigthe lawyer, having the obligation to
perform his or her duties in the best interesthisfother clients, cannot do so without
compromising the interests of one or more of hisarclients.
3.2.3.2 When acting as defender of several cligihéslawyer has to present a pleading
which in its development, argumentation or fina¢gentation is different from what it would
have been if they had only represented one ofrthgioclients.
3.2.4 A conflict of interest does not exist where:
3.2.4.1 A lawyer acts as an adviser or defendeséveral persons or other legal entities
when they ask the lawyers to assist them in re@isaf a common project between clients,
and so long as their interest remains common.
3.2.4.2 A lawyer acts as a representative or ade$enore than one client in the same case
or matter where the interests of the clients aredhme, even if they have competing
interests.
3.2.4.3 A lawyer acts as a mediator, conciliatoraobpitrator between two or more clients
with competing interests, with their informed cantse
3.2.5 A lawyer may not advise, defend or act oralb&li two or more clients in the same matter if
there is a conflict, or a significant risk of a dbect, between the interests of those clients.
3.2.6 A lawyer must cease to act for both clieriterwa conflict of interests arises between those
clients.
3.2.7 If a lawyelis prohibited from performing any acts for one or molients in accordance with
this sub-article 3.2the prohibition shall not be effective to the extle client or clients give his or
their informed consent to such acts.
3.2.8 In no circumstances shall a lawyer act faresal clients if the advice or defence includes the
assertion of a claim by one client against anottieant represented by the lawyer in the same legal
proceeding. Even if the clients give their constd,lawyer is still prohibited from acting if his
her obligation of confidence is breached or hider independence is impaired by such acts, or
continuing to act if such a breach or impairmentwc after the clients have given their consent.
3.2.9 A lawyer must refrain from acting for a neliemt if the knowledge which the lawyer
possesses of the affairs of the former client wgiid an advantage to the new client at the
expense of the former client.
3.2.10 Where lawyers are practising in associatjgaragraphs 3.2.1 and 3.2.5above shall
apply to the association and all its members.
3.2.11 For the purposes of this clause, "informedsent” shall mean the agreement by a clientto a
lawyer's proposed professional activity after thierd has acquired full and adequate disclosure
about the relevant circumstances and the riskb®fproposed lawyer's activity. "



PART TWO

Conflicts of interests for lawyers in the United Sites

Loyalty and independent judgment are essential @snin the lawyer’s relationship to a
client.

ABA Model Rulég®

|. Lawyers in the United States

Someone said that diversity is the principle feathat portrays the world. The world society is
diverse and, therefore, lawyers who serve societjfferent social environments are necessarily
diverse. Therefore, although all lawyers in theld/tiave basic similarities, the identity of lawyers
and methods of work in each tradition and jurisdictvary.

All lawyers have the same mission: the defensbefights and liberties of citizens and the same
functions: defense in court and legal advice. But say, they have different characteristics which
differ tradition by tradition, jurisdiction by jusdiction. However, in a globalized world like ours,
there is a strong support to unify/harmonize lawyprofile and particularly the ethical rules that
govern them as an “international framework of legfhics” as most lawyers’ associations are
proposing®.

Let us concentrate here in the main legal traditi@@mmon law and civil law. The US ethicist
Richard L. Abet'® said that “the civil law world is dramatically ééfent from its common-law
counterpart in every respect”. Even if | do notesgwith the melodramatic remark, 1 admit that
there are conspicuous differences.

In general terms, some of the differences betweerdmmon law lawyer (particularly the US
lawyer) and the civil law lawyer (particularly ti#J lawyer) are the following:

a. inthe US, law, lawyers and courts awake a higheraness than in Europé It made
Thomas Paine? exclaim that “in America law is king”. Moreovehe US is one of the
most litigious countries in the worftf due to a number of cumulative factors, like pwiti

108 ABA Model Rules, 1.7, Comment [1].

199«The New World. Lawyer Ethics are getting moreeation as a matter of international law”, ABA Jaairhaw
News Now May 2006.

"0 Richard L. Abel, “Using the theories: comparingdeprofessions” in Richard L. Abel, editor, Lawyeascritical
reader 1997, p. 133.

1 An example, just look at consumer book standbeatrports. In the US airports, some 25% of thesamption
books deal with lawyers and courts. You do not fimel same proportion in European airports.

12 Thomas Paine, Common sen&82, 10.

13 Jethro K. Lieberman, The litigation socieBasic Books, 1981. Walter K. Olson, The litigatiexplosion Dutton,
1991, etc.




damages, class tort actidts contingency fees, jury trials in civil cases,hgsparty not
required to pay the prevailing party’s legal fetbat deters frivolous law suits, etc., which
are alien to the European legal tradition.

b. civil-law countries recognize two categories of yans, one more inclusive than the
common-law concept and the other less so. Thedatgtgory is the jurist. Many such
graduates pursue occupations unrelated to laws&bend category is the private
practitioner —a concept with clear equivalent irkalropean languages and sharply defined
boundaries. By contrast, the dominance of commuanpiafessions by private practitioners
is syr'rJ:PSolized by the appointment of their most seand respected members to the
bench™,

c. in civil law countries, the state plays a signifitactive role in controlling legal education
and determining the curriculum, while in the comnfenn system law schools are more
autonomous and “accredited” by the ABA;

d. the training of lawyers differs. After the secondaducation, US lawyers are trained at the

university and a subsequent law school, while ¢awilyers are educated at a single 4-5 year
of universitary legal studié¥. The education of lawyers in the US is more comepliean in
the EU (where it is variable according to each tgQnbut in any case it is more expensive
than in Europe. It is not uncommon to see graduaigsng out from US law schools with a

debt of over $ 100.000.

e. common-law lawyers are trained to apply case-cdr&e, while civil-law lawyer to apply
codified law of rather abstract principles, whiantrol the exercise of judicial discretion.
The difference is intimately connected with theffedent modes of procedure
(adversarial/inquisitorial) and with the differedggree of respect to technical forms;

f. in the common-law world, private practitioners itahally form voluntary associations, a
central goal of which is to control entry into asmmpetition within the profession. In the
civil-law one, by contrast, the state historicalbntrol the entry into the core of the
profession by appointing judges, prosecutors avitisgrvants;

g. the civil law concept gives a broader range of auti to the lawyer, recognizing the
lawyer’s distinctive status as a professional tisaentitled in the common law client-lawyer
relationship®’ *'8. Lawyers in Europe tend to have a more professitmaracter while in
the US they are more service and business oriEfitéd An important manifestation of this

114 Class actions, for instance, allow in many caaslawyers’ windfall recoveries far exceed a reade return.
Alison Frankel, “Greedy, greedy, greedy”, Ameridaawyer, 1976, p. 71, refers to a class action case iclntiie
lawyer represented some eighty thousand clients tvé same basic claim of leaky plumbing. Despigerhinimal
work required for duplicative actions, he soughtro& hundred million dollars in fees and expentsealing about two-
thirds of the class settlement fund. John Grishamigel, The King of Tortsrefers to a mass tort lawyer, who settles
with a pharmaceutical company on behalf of tenhofisands of victims (most of whom never met) ptigoorted
defective drug for a relatively low compensatiorsifficient to cover the damages suffered by sofiésoclients who
later on sue their own lawyer.

15 Richard L. Abel,_op. cit p. 134.

16 The Bologna programme, recently introduced, inteandsify the training of all lawyers in the EU.

17 Piero Colomandri, op. CitXXIX: “l'avvocatura risponde ... a un interesses@szialmente publico”.

18 |t is clear that in both traditions, lawyers haveudy to society and a duty to the client (amortgead). It may not be
important, but let us remark the order in whichrsdaties are mentioned: in the CCBE Code (1.1)dwyer must
serve the interests of justice as well as thosese/hights and liberties he is trusted to asserti@fiehd”. The ABA
Model Rules, Preambul [1]: “A lawyer ... is a repnetsgive of clients, an officer of the legal systerh...

119 Hazard and Dondi, op. citp. 170.




fact appears in confidentiality/attorney clientigge. In the US (as in other common-law
jurisdictions), the privileged information can baivwed by the client, who is considered to
be the “owner” of the information, while in the t¢Haw tradition the client can not release
the lawyer from the confidentiality duty because throfessional secrecy” belongs to
society and not to the client.

h. in the civil law tradition, a lawyer, with regaratonly to his court work but also to his
legal advice, is considered an instrument of thraiatration of justice, an officer to the
legal system and @-ministre de la justicdn common law countries, a lawyer has no such
position, or has it only with regard to court wankd not when advising a client out of
courf2: 122;

i. in common law systems, a lawyer is understood tarbagent for the client. Under civil
law, the engagement itotatio conductio operaruinthat is a contract that engages
service$?®. Agency law prescribes that, unless the proposedreis illegal, an agent is
obliged to follow the directions of the princip8ly contrast, in civil law ones, in litigation
matters the advocate is said “master of the argtiméme final authority over the
contentions to be advanced before the court antegponsibility for strategy and tactics in
a litigated matter is reposed in the advocafes

j. adopting and sanctioning legal ethics in the Ulkasically in the hands of courts while in
Europe is generally in the hands of bars;

k. common law lawyers (other than barristers) alwagehbeen able to form true partnerships,
while civil law lawyers allowed to do so only retignprofessional organizations could
permit associations of up to 5 lawyers in Franc&384, but true partnerships without a
numerical ceiling were allowed only in 1972; Italimwyers could not form loose
professional associations until 1939 and partnpsstintil 1973?°. The situation in Spain
was comparable;

[. although generally lawyers are not popular andateenjoy high reputation anywhere
(Henry IV recommended that “the first thing we @ous kill all the lawyers®9), US
lawyers have a bad reputation due to their apparestd’’ even at the view of their own
judged?®including the Federal Supreme Court judde#\ US News and World Report

120 Mmike Costello_Agreecosays that American businessmen are often frestnahen a civil law advisor does not
perceive it as his/her role to create a meanshigaimg a commercial role.

121 Hans-Jurgen Hellwig, “Independence, conflicts aedrecy”, European Lawyehpril 2001.

122 However, in the US, although lawyers are refereticlient’s hired gun”, they are also referred soafficer to the
Court” (Roscoe Pound), “lawyer for the people” (Bdais), “counsel for the situation” (Frank), “fri€n(Fried) and as
“minister” (Shaffer). See Theodore Schneyder, “Bssfonalism as policy, the making of a modern ettdode”, in
Nelson, Trubek, Solomon (ed.), Lawyers ideals Mens practices1992, p. 123.

123 Hazard and Dondi, op. Gitp. 170.

124 Hazard and Dondi, op. citp. 177. However, these authors add that, iregiimes a lawyer is a special kind of
instrument by virtue of being an “officer to the@t. In the ABA Rules of Professional Conduct taeiyer is
described more generally as an “officer to thellsgatem”. This phrase, vague as it is, implies tha lawyer has
responsibilities, particularly in dealings with etsuand other parties, that govern he measures @kéehalf of
clients.

125 Richard L. Abel,_op. cit p. 137.

128 \wjilliam Shakespeare, Henry IV

127\, Kent Davis, “The international view of attorrs2yees in civil suits: Why is the US the ‘Old M&ut’ in how it
pays its lawyers?”, Arizona Journal Internationad £omparative Laywl1999, pp. 361-371.

128 The Chief Justice of the New York Supreme Couteostated that “if lawyers grab, grab, grab, they ime killing
the goose hat lays the golden egg”.

129 Justice Warren Burger cautioned that the land hinige overrun by hordes of lawyers hungry as I&ust




study found that 56% of Americans think that laveyaranipulate the legal system to get
rich**°. Similarly, a National Law Journal survey revethdt for the most part, Americans
view lawyers as greedy and insensiti’é?. Although the reputation of lawyers in Europe
is not high and varies country by country, it isgeally higher than in the US. The Austrian
Constitutional Court, for instance, stated thatyexs are “well-respected by the publfit”

II. Legal Ethics in the US

Defending liberty, pursuing justice
ABA motto

Ethics rules in the USA134 are not the only onasumiform for the whole country, but legal ethics
is regulated differently in each one of the 50estatn each U.S. jurisdiction the higest court of
appellate jurisdiction has the inherent and/or ttutenal authority to regulate the practice ofila

In each jurisdiction the court has adopted rulegrofessional conduct and have adopted an
enforcement mechanism by which violations of thades are investigated, prosecuted and
disciplined=>.

The ABA, a voluntary professional association efyars which gathers some 400.000 of the
1,300,000 lawyers in the U3, develops model rules of ethics, tedel Rules of Professional
Conduct®” which, although not obligatory, have great repotatinside and even outside the US,
They serve as a model adoption by the US. stateswgcourts.

The majority of states have adopted the Model Riuilag others only partially, and only a few
have not adopted théffi Therefore we cannot speak of a single regulatwan a general
regulation of ethics for the whole of the US simag] say, there is a diversity of regulatory state

130 Bj|l Ramkin, Journal-Constitution/Georgia Statdl glown on lawyers, Atlanta Constitution, 3 Septembh995.

131 Amy E. Black and Stanley Rothman, “Shall we killtae lawyers first? : Insider and outsider viesighe legal
profession”, 21 Harvard J.L. & Public Polic}998, 835.

132 Deborah Rhode, “In the interest of Justice”, pays that “only a fifth of those surveyed by theARIt that
lawyers could be described as “honest and ethiéald in other studies, the ratings are even lowawyers’ ethics
rank substantially below those of other occupatiomduding doctors, police officers and businesscaitives. Attorney
still edge of used car salesmen, but not by much”.

133 Kurt Heller, address at the law offices of Helleoper, Bahn and Partners in Vienna, Austria tor@ia State
University law students in the Austrian-Americann@arative Dispute Resolution Program, 4 June 1966

134|n the USA, the term “legal ethics” is rather usetiile “legal deontology” is preferred in Eurofizeontology (from
the Greek “deon” obligation and “logy” study) itkthics (as a generic term) applied to the lib@maflessions.

135 See ABAMcKay Report and ABA Model Rules for Lyaw Disciplinary Enforcement. See also 1994 asdlloy
Mary M. Devlin in the Gerogetown Journal of Legahigs.

136 US is the country with the highest number of lawgyierthe world and growing. In 1960, the lawyer plagion was
285,933; by 2000 there were 1,066,288 lawyers AB¥e Researching Lawol. 16, nr. 1, winter 2005.

137 The precursors of thdodel Rulesare the following: in August 1908 the ABA promuled theCanons of
Professional Conductn 1969, theModel Code of Professional Responsibititycceeded the Canons and, finally, in
1983 theModel Codeagave place to the approval of the@del Rules of Professional CondutheseModel Rulesare
norms that rule currently and have been the olgjeséveral amendments, the last of which took plaggugust 2009.
The ABA Standing Committee on Ethics and Professional Respility issues opinions to interpret thodel Rules.
138 California, Maine y Nueva York. The Supreme Cafr€alifornia, for example, does not follow the ABAodel
Rulesbut the autoctongSalifornia Rules of Professional Conduct




and states resolve ethics problems in a differentmar. The majority of states dedicate enormous
efforts to improve their rules, although some @fthare leaders in such evolution and are often
taken as a mod&f.

The Model Rules are amended from time to time. Wéthard to the matter discussed in this paper,
in 2002 the ABA introduced an amendment incorpogathe ability of a client to waive future as-
yet-determined conflicts known as “advanced wait’8rnd in February and August 2009 it
introduced the possibility of curing conflicts thugh screening in a particular situation.

IV. Types of conflicts of interests in the ABA ModéRules

The ABA Model Rule¥™ distinguishes three types of conflicts of intesest

a. Concurrent conflicts of interesis a conflict of interests between two presenigatiions of
a lawyer, such as two present clients, a presarit@nd a prospective client, or a present
client and the lawyer’s interests (1.7-1.8).

b. Successive conflicts of interesgists between an obligation to a present cliadtaformer
client (1.9).

c. Imputed conflicts of interesere conflicts of interest between obligations sdaxiated
lawyers. The US courts have often extended theudiged lawyer to entire firn§? (1.10).

I1l. Conflicts of interests defined

“The term is one that is if often used and seld@finéd”.
Justice Marshalf*®

The ABA Model Rule¥* that: “a concurrent conflict of interest exist§1) the representation of a
client will be directly adverse to another client(®) there is a significant risk that the
representation of one or more clients will be matigrlimited by the lawyer’s responsibilities to
another client, to a former client or a third perso by a personal interest of the lawyé?”Duties
to former clients are regulated (1.9) but not dedin

ABA Rule 1.7 provides as follows:

139 Ramon Mullerat, “Internet and the lawyer's deoagyl in the US”, La Ley2009.

140 Alice E. Brown, “Advanced waivers of conflicts afterest: are the ABA formal ethics opinions advaneeough
themselves?”, Georgetown Journal of Legal Ethfszammer 2006, cited by Karen Painter and AndreyeSa,_op. cit
p. 23.

41 ABA Model Rules 1.8-1.10.

142 |n Roberts v. Hutchins, 572 So 2d 1231 Ala 199@w firm was disqualified in representing thaipliff in a
wrongful death action because of his previous agl¢he defendant’s attorney. Despite the law fireffsrts to screen
the attorney from participation in the action, #torney’s disqualification was extended to the fam.

143 Justice Marshall, Cuyler v. Sullivan

144 ABA Model Rules, 1.7(a)(2).

145 Richard E. Flamm, Lawyers disqualification: conBiof interests and other basi2807.




Rule 1.7 Conflict of Interest: Current Clisnt

(a) Except as provided in paragraph (b), a lawylealsnot represent a client if the
representation involves a concurrent conflict dénmest. A concurrent conflict of interest
exists if:
(1) the representation of one client will be difg@dverse to another client; or
(2) there is a significant risk that the represdia of one or more clients will be materially
limited by the lawyer's responsibilities to anotloéent, a former client or a third person or
by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurremtflict of interest under paragraph (a), a
lawyer may represent a client if:
(1) the lawyer reasonably believes that the lawydirbe able to provide competent and
diligent representation to each affected client;
(2) the representation is not prohibited by law;
(3) the representation does not involve the assendi a claim by one client against another
client represented by the lawyer in the same litayaor other proceeding before a
tribunal; and
(4) each affected client gives informed consentficued in writing.

In order, then, for a conflict may prevent the lawto act, the representation must be “directly

adverse” to another client or may “materially lifrttte representation. Rule 1.7, Comments [6] and
[7] discuss the scope of the term directly advef&e”

V. The Model Rules requlation of conflicts of inteests

As we have seen in Part One, Second, VI, 2, bviiheel Rules regulate conflicts of interests in 1.7
through 1.12 (see text in Part One, Second, )2,

The Model Rules start with the general principledionultaneous clients: “a lawyer shall not
represent a client if the representation involvesracurrent conflict of interest” (1.7.a). Thenyhe
state that there will be a conflict of interestshen the representation of a client will be dirgctl
adverse to another client; or there is a significek that the representation of one or more tdien
will be materially limited to the lawyer’s respobsities to another client, a former client or ath
person or by a personal interest of the lawyer7.€). They also prohibit multiple representations
of parties in the same side when there is a carféonveen them. The Model Rules set up some
cases when, notwithstanding the existence of dicoaf interests, a lawyer may represent a client
(as when the lawyer reasonably believes that Hébeihble to provide competent and diligent
representation) (1.7.b).

The Model Rules contain specific rules to avoidftcts between the client and the lawyer’s
personal interest (like acquiring assets from, ikeeg gifts from, providing financial assistance to
or having sexual relationship with a client) (1.8).

146 |n addition, Rule 1.16 (Declining or terminatingpresentation) and Rule 1.18 (Duties to prospediieat) contain
some other complementary norms on conflicts ofredie



Duties to former clients, and particularly confitiahty duties, which prevent lawyers from
representing current clients, are dealt in 1.9. ilfputation of conflicts of interest affecting one
lawyer to all the members of his firm —which wasesaled in February and August 2009- is
regulated in 1.10. Finally, Rules 1.11 and 1.12resklconflicts of lawyers former and current
government officers and former judges, arbitratord neutrals.

VII. Client's consent

1. Principle

Bearing in mind that in the US the lawyer is higel's agent, clients have the power to waive the
conflicted lawyer’s obligation to refuse the regnetmtion, thus consenting to it in spite of the
clasH*’. A conflict of interest may exist before represgion is undertaken, in which event the
representation must be declined, unless the laalymins the consent of each cliéfitif a conflict
arises after representation has been undertakefgwiyer ordinarily must withdraw from the
representation, unless the lawyer has obtaineddahsent of the clieft’.

The client’'s consent may neutralize the conflictohcurrent clients as we have seen (1.7),
including lawyers entering into business transastwith clients (1.8(a)), giving information

relating to a client (1.8(b)), accepting compersatrom one other than the client (1.8(f.1)),

participating in making an aggregated agreemetitetlaims or against two clients (1.8(g)),
representing a person with interest adverse téottmeer client (1.9), etc.

2. The consent must be informed

The Model Rules (1.0.e) require “informed conserttl defines it as “the agreement by a person to
a proposed cause of conduct after the lawyer hasntmicated adequate information and
explanation about the risks of reasonably availalikrnatives to the proposed course of action”.

Informed consentequires that the client be aware of the relecantimstances and of the material
and reasonably foreseeable ways that the conflidtichave adverse effects on the interests of that
client. The information required depends on theirgabf the conflict and the nature of the risks
involved. When representation of multiple cliemtsisingle matter is undertaken, the information
must include the implications of the common repnés#on, including possible effects on loyalty,
confidentiality and the attorney-client privilegedathe advantages and risks involved.

Under some circumstances it may be impossible tertize disclosure necessary to obtain consent.
For example, when the lawyer represents differkents in related matters and one of the clients
refuses to consent to the disclosure necessamrioijthe other client to make an informed

147 Recently, Yra Sorkin, Bernard Maddoff's lawyer, liased a conflict because his loyalties were dididetween
Maddoff on the one hand and his sons (who hav8@03$000 trust with Maddoff) on the other hand, algih the
prosecution said that Maddoff could waive any ptiédiconflict of interest arising. Fox New$Maddoff appears in
Court to address his lawyer’s conflicts of intete$0 March 2009.

148 ABA Model Rules, 1.7, Comment [3].

1499 ABA Model Rules, 1.7, Comment [4].



decision, the lawyer cannot properly ask the latierzonsent. In some cases the alternative to
common representation can be that each party maytbaobtain separate representation with the
possibility of incurring additional costs. Thesestsy along with the benefits of securing separate
representation, are factors that may be consideyéde affected client in determining whether
common representation is in the client’s interéSts

3. The consent must be in writing

Rule 1.7 (b) orders that the informed consent efdiient be confirmed in writingSuch a writing

may consist of a document executed by the clieoherthat the lawyer records and transmits to the
client following an oral consent. The requiremeind evriting does not supplant the need in most
cases for the lawyer to talk with the client, tpkin the risks and advantages, if any, of
representation burdened with a conflict of interastwell as reasonably available alternatives, and
to afford the client a reasonable opportunity tosider the risks and alternatives and to raise
guestions and concerns. Rather, the writing isiredqun order to impress upon clients the
seriousness of the decision the client is beingést make and to avoid disputes or ambiguities
that might later occur in the absence of a writh{f>.

4, The non-consentable conflict

Not all conflicts can be waived. The Model Rules/(h.3) describe as non-consentable “the
assertion of a claim against another client repiteskeby the lawyer in the same litigation or other
proceedings before a tribunal”. The key issue mn&entability” is then if “the interest of the
clients will be adequately protected if the clieate permitted to give them informed consent to
representation burdened by a conflict of interésf7 Comment [15]). The US coulthave
recently declared that a defendant cannot waivéatiger’'s potential conflicts of interests where
the lawyer had previously represented two co-defatsdand shared an office suit with her father,
who represented a third co-defendant.

5. The dual representation

A usual example of conflict arise from the “dugbresentation”. In immigration practice, for
instance, a situation arises where the lawyeragiging services to two parties seeking an
immigration benefit in one single ca3t The rule is that when representing multiple paiti

150 ABA Model Rules, 1.7, Comments [18] and [19].

151 ABA Model Rules, 1.7, Comment [20].

132 Hans-Jurgen Hellwig, op. cit'In the civil law tradition, a lawyer, with reg&not only to his court work but also to
his legal advice, is considered an instrument efatiministration of justice, an officer to the leggstem and a co-
minister of justice and the client’s consent toresentation of conflicting interests is therefarelevant. In common
law countries, a lawyer has no such positions agrihonly with regard to court work and not whelviaing a client
out of court. In those countries conflict rules prienarily derived from the lawyers’ contractualttids vis-a-vis his
client and accordingly, the clients may waive tbafticts rules”.

183 US v. Rueva2009 WL 1059641 (SDNY, April 13 2009).

% This is the case where a lawyer represents aquetitin the country and a foreign beneficiary lideen a
corporation sponsors a foreign national for a Iggaimanent residence in which the employer looksettefit for the
foreign national’s skill and experience and theefgn national seeks to obtain the residence. Iseticases information
is requested from petitioner and beneficiary. Toeflicct can emerge in the immigration process whiah take a few
years in which many changes can occur like the emyencountering financial difficulties that culrata in layoffs



lawyers have to be equally loyal to each party. &ammigration practitioners believe that they
represent only one client generally the companiyn#e solution”), but most practitioners assume
their full responsibilities under dual represemtatbbtaining advance waivers to future conflicts
(the “golden mean” approach.

VII. Imputation and Screening

1. The principle of imputation

The principle of imputation is laid down in Rule(k): “while lawyers are associated in a firm, a
prohibition in the foregoing paragraphs (a) thro@glapplies to anyone of them shall apply to all
of them” and confirmed in Rule 1.10(a): “when lawg/are associated in a law firm, none of them
shall knowingly represent a client when any of thgacticing alone would be prohibited from
doing so by Rules 1.7 or 1.9”. For example, oneylavin a firm may not enter into a business
transaction with a client of another member offtira without complying with the conditions in
paragraph (a) (informed consent), even if the fastyer is not personally involved in the
representation of the client.

2. The screening

In the US, opinions on screening are divided anexperts, states and courts. Many judtfes
dislike screens because they see in them an mttifind often insufficient mechanism to avoid the

and termination of the foreign national, on he othend the employee might be faced with a betteojmportunity
with another company.

155 Maria Glinsmann, “Practical guide to dual repreatian and advance conflict waivers for the immiigna
practitioner”, Immigration and nationality handbo@009, 88, note 12.

%6 ABA Model Rules, 1.8, Comment [20].

157 Justice Low in Peat, Marwick, Mitchell & co v. Seme Court, 200 cal. App.3d 272, 293-294 (1988) that:
“"Chinese walls” is [a] piece of legal flotsam whishould be emphatically abandoned. The term hastemic focus
which many would consider a subtle form of lingigigtiscrimination. Certainly the continued uselwd term would be
insensitive to the ethnic identity of the many peagf Chinese decent. Modern courts should notgiagie the biases
which creep into language from outmoded, and mdmitive, ways of thought”. In Klein v. Superior @d, 198 Cal,
App.3d 894 (8 Dist. 1988) after the lower court allowed the use of a Chenealls, the appellate court reversed that
decision and ordered disqualification of the erfiira from representing the plaintiff after onetbg firm’s partners
was disqualified as a result of his prior employmeith a firm that represented the defendants ueisd matters which
substantially related to litigation at issue. Tlhedethdant was the brother of the plaintiffs and las imvolved with the
distribution of his deceased father’s state. Tlanpiffs subsequently brought an action againstifendant for
misappropriating their father’s assets. The traalrt disqualified the attorney but held that a @swall should
resolve the conflicts of interests and would altbe law firm to continue representation. The agteltourt affirmed
the disqualification of the attorney but held ttieg entire firm must be disqualified because thes no screening
measures in place prior to the trial court’s orfdera Chinese walls. The appellate court said ¢bafidences may be
betrayed and a Chinese wall would be ineffectimeMbriglio s.p.a. v. Morgan Fabrics Corp., 340 pg2d 510
(S.D.N.Y. 2004)the court held that a Chinese walls would benafféctive resolution of a conflict of interestseavh
an attorney was personally involved as a partnarfain representing a copyright holder in an imlement action
against an alleged copyright infringer who theraigy had previously represented. The court fouatdfter the
alleged infringer raised the conflict issue, the fam took no measures to establish a screendwgmt the conflicted
attorney from betraying his former client’s confides.




prohibition. But other judgé®® have admitted screening is a way to resolve thdicbissue.
Today 50% of the state rules permit the screenirtavayers but only if the lawyer had no
substantial information from or played no substdntle in matters that represented potential
conflicts™®.

3. The ABA allows Screening in limited situations

Screening had not been explicitly prohibited by Nhadel Rules although the imputation rule
contains an implicit general prohibition.

However, the screening process was already intestiicthe Modern Rules for moving situations
in 1987 to cure conflicts created when governméitials, and in 2002 when judges moved to
private practice. A new situation of screening basn recently admitted by the ABA Model Rules
as agl%gnsequence of an amendment introduced #BRAeéHouse of Delegates in 16 February
20097

When a lawyer has been associated within a firnth®n ends his association and joins another
firm, the question of whether he/she should creatdlicts within the lawyers of the new firm is
complicated. There are several competing considesatFirst the client previously represented by
the former firm must be reasonably assured thaptimeiple of loyalty is not compromised.
Secondthe rule should not be broadly cast as to prechttier persons from having reasonable
choice of legal counsel. Thirthe rule should not unreasonably hamper lawyera forming new
associations and taking on new clients after hal@ftga previous association. In this connection,
today many lawyers practice in firms, many lawyersome degree limit their practice to one field

1%8 |n Kassisv. Teacher’s Ins and Annuity Ass’n, 24®A2d 191 (N.Y. App. Div.1 Dept., 1998)e court held that a
Chinese walls established by an attorney’s law firas sufficiently to prevent a conflicts of inteiebetween a
property owner that the attorney represented gbieigious firm and the defendants in that actidmowere
represented by the attorney’s current firm. Then€bé walls prevented the attorney from touching#se file or
discussing the matter with anyone at the form. Dédifjcation would have caused undue delay and dibalve been
extremely burdensome to both parties. In Jensdmwche Ross & Co., 335 N.W.2d 720 (Minn. 198Be court held
an entire law firm representing the defendant ditineed to be disqualified although an attorney it firm
previously represented the plaintiff in matters thebstantially overlapped the matters handledibygtrrent law firm.
The court held that the law firm could continuerépresentation of the defendant as long as a €hiwalls was
established to separate the conflicted attornay ftee matter. The court based his decision onahg $tanding
professional relationship between the law firm #meldefendant, the economic burden that the defgnaauld suffer
if its entire law firm were disqualifies and theda size of the law firm which made the Chinesdsvalreasonable
method of resolving the conflict. In lllinois Wodthergy :Partners, L.P. v. County of Cook, 281 Albp.3d 841 (ist
Dist. 1995)the court held that an entire law firm was nogdasified for its representation of developers zpaing
matter even though a member of the zoning boaappéals was a member of the law firm as well. Thetcsaid that
the firm’s representation was sufficient so londhesboard members abstained from discussions alewetopers’
request for a zoning certificate and as long aditi@ot vote on any related matt&€he 2000 case of County of Los
Angeles v. United States District Court held thaat firms in California may use Chinese Walls teyent a conflict of
interest of one lawyer being imputed to the erftira. This is especially important as many firms ao large that its
members don't know, even by sight, all the peomekimg within the firm, and numerous firms have es&l branches
of the main office. In the latter situation, a lawyrom an office in the States may never have ighysontact with any
matter that the office in Abu Dhabi deals with. Hower, with the technological advancements of todatyy shared file
servers etc., attorneys in a firm can access irdtion from another ofthe firm's office instantangigu

%9 George A. Kulhman, “Follow the middle road”, ABAulmal May 2009.

160 ABA Model Rules, 1.10 amended 20 July 200@p://abajournal.com/10€vised. PDF.




or another, and many move from one associationdthar several times in their careers. If the
concept of imputation were applied with unqualifregbr, the result would be curtailment of the
opportunity of lawyers to move from one practic#ing to another and of the opportunity of
clients to change couns®l

This problem was already discussed at the ABA i726ut not decided. Now in 2009 it was again
taken and the screening mechanism introduced. Meaded text reads as follows:

Rule 1.10: Imputation of Conflicts of Interest: @eal Rule

(@)

A.

While lawyers are associated in a firm, non¢hein shall knowingly represent a client
when any one of them practicing alone would be ibitdd from doing so by Rules 1.7 or
1.9, unless

(1) the prohibition is based on a personal intergfsthe disqualified lawyer and does not
present a significant risk of materially limitingd representation of the client by the
remaining lawyers in the firm; or

(2) the prohibition is based upon Rule 1.9(a) drdbd arises out of the disqualified
lawyer’s association with a prior firm, and

(i) the disqualified lawyer is timely screened frany participation in the matter
and is apportioned no part of the fee therefrom;

(i) written notice is promptly given to any affedtformer client to enable the
former client to ascertain compliance with the pstons of this Rule, which shall
include a description of the screening procedurapleyed; a statement of the firm's
and of the screened lawyer's compliance with tiiades; a statement that review
may be available before a tribunal; and an agreentgnthe firm to respond
promptly to any written inquiries or objections tme former client about the
screening procedures; and

(iii) certifications of compliance with these Rubasd with the screening procedures
are provided to the former client by the screeraadyler and by a partner of the firm,
at reasonable intervals upon the former client'sten request and upon
termination of the screening procedures.

The principle

The principle remains the rule of imputation wheradawyer with a conflict working in a firm
contaminates all the other lawyers in the firmasatained in 1.8(k) and 1.10(a) and is based on the
premise that a firm of lawyers is essentially ca@yler for purposes of the rules governing loyalty.
With regard to former clients, Rule 1.9(a) providest “a lawyer who has formerly represented a
client in a matter shall not thereafter represawotf@er person in the same ... matter in which that
person’s interests are materially adverse to ttezasts of the former client unless the formemtlie
gives informed consent confirmed in writing”.

61 ABA Model Rules, 1.9, Comment [4].



B. First exception

This principle contained already one exception@(a}(1)) when the conflict only affects “a
personal interest of the disqualified lawyer andginot present a significant risk of materially
limiting the representation of the client by theneening lawyers of the firm”.

C. Second exception. Lawyer moving firms

The last amendment, introduced in February 200@remded the situation in which one lawyer
moves from one firm to another firm. A lawyer whasthrepresented a client cannot reveal that
former client’s confidential information to the foer client’s disadvantage. To guard against
violation of this continued duty of confidentialitshe lawyer must not undertake a matter adverse
to a former client if it is substantially relatexla matter that the lawyer handled for the former
client, unless the former client consents. Thedsswhat the other lawyers in his new firm may do
if they are asked to handle a matter that their la@vyer could not take on personally because of
the work he did at his prior firm. The amended RulE(a)(2) allows the other members of the
firm to accept the matter. However, the firm hameike sure that the disqualified lawyer is “timely
screened” from any participation on the matter #wegy have given written notice to any affected
former client.

The new rule cures then the conflict through tledaison of the moving lawyers, provided three
conditions set up in Rule 1.10(a)(2) are met: &) disqualified lawyer is timely screenffdm any
participation in the matter and is apportionatgad of the fee therefore; ii) written notisegiven

to any affected former client with a descriptiortloé screening to enable him to ascertain
compliance with the provision of Rule 1.10, andadesnent that review may be available before a
tribunal, and iii)_certificatiorof compliance with the screening procedures isiged to the former
client upon his request. In August 2009, languageigions were further introduced in the tfe

The amended rule sought to strike a balance anmngriterests: a) the interest of the former client
in having its confidential information respectefifte new client’s interest in having the lawyers
that he wants; c) the interest of the lawyer movmg new firm; and d) the new firm’s interest in
hiring the new lawyer.

The possibility to use a screen to overcome a wbihs been subject then to several conditions,
like:

a) the screening itself from participating in the raatind in the fees;

b) the need to advice the client in writing aboutshesening;

C) the former client may put objections to the scregmurocedure;

d) the screening may be reviewed by a tribunal who mmopse more stringent obligations
including disqualifying the lawyer or the firfi:

62 The amendment consisted in substituting the terisgtdilified lawyer” for the term “prohibited lawyer
183 If the lawyer moves to another firm and has nonlke®eened, he may be subject to professionalpdiizej if the
screening was made and in spite of it the cougudibifies the firm, the lawyer is not subject téstHiscipline.



D. Criticism

The introduction of the screening mechanisms byAfBA has been limited and cautious. In spite
of this, the last amendment did not pass peacehmityimportant objections were made by well-
known ethicists, who argued that the screeningqmoe may:

a) promote excessive lawyer’s mobility;

b) allow lawyers switching sides in cases;

C) the screening should require the client’'s consgnte imposing it to the client with a
mere notice is not sufficient;

d) it is a foot in the door to expand Chinese wallstteer situations;
e) it can be used in a law firm mergers, to avoiddieaning of conflicts;
f) a client may never be happy to see a lawyer joiaifign that is opposing him.

In addition to the above opposing reasons, itéarcthat the screening rules are “pro-lawyer” and
not “pro-client”. It is difficult that the screergnmay be satisfactorily efficient. To secure that a
conflictual partner is apportioned no part of the in the conflicted matter is also difficult. $talso
concerning that the screening is not subject tddhmer client’'s consent but imposed on him with
a mere communication.

In my view, like in mergers, the risk of confligtaputation should be evaluated before admitting
the new lawyer as a decisive pre-condition to jarthe new firm. The perill lies that this
amendment may play like a Trojan horse and fatligafuture general admission of screening not
restricted to moving lawyers. If the screening natdm is successful, what would preclude to
apply it to concurrent conflicts with lawyers stagiwithin the firm? In my view, screening should
only be acceptable with the express written consttite affected former client.

VIIl. Main differences in conflict requlation between USA and the EU

1. PersecutionBreaches of conflicts of interests are more hgmersecuted in the US than in
the EU. The profuse intervention of the judicialids to sanction these kinds of breaches in
the US is manifestly more numerous in comparisah what happens in the EY,

2. Regulation The ABA Model Rules regulate conflicts of interesth great detail and
exhaustion compared to a short-principled regutatitthe CCBE Code. As we have seen
in Part One, the CCBE Code on conflicts of intexdistits itself to declare the prohibition
for lawyer to incur into conflicts of interest, bawes not define them nor specifies concrete
situations. European (civil law) national codeset#tkis position as well.

3. The ABA Model Rules (1.18) has particular ruled@dsing specific conflicts of interest’s
problems Including the following: business transactionsasen the lawyer and the client;
accepting compensation for a third party for cangyon the representation without informed
consent by the client; making a contract with erdlithat would exclude malpractice
liability; and improper sexual relations with aecit. This is not the case in Europe (except
for the UK).

64 However, European courts are also severely purgstonflicts breaches. Timesonlirz August 2007, “Conflict of
interest costs Freshfields lawyer £ 59,000".



4. Interpretation of conflicts of interestis spite of their detailed regulation, the intetation
of conflicts of interests in the US in general isrmflexible than in the EU. For example,
the contingent fee agreement, which entitles axptéis attorney to a percentage of the
funds a plaintiff wins from a defendant as a paynaéithe attorney’s services clashes with
the general prohibition gfactum de quota liti€CCBE Code, art. 3.3) because it creates a
conflict between the client and the lawyer (sifeartinterests can diverge, particularly if
they are presented with a settlement proposaltliteatlient and the lawyer evaluate
differently), promotes unethical conduct and mdevawyers to act in their own self-
interest®® Thus, contingent fees generate circumstancesevéhelient’s and attorney’s
interests come in direct conflict as an attorney mat their own payday in front of their
client’s goals®®**’. Since the cost of legal education in the US jgeasive, young
American lawyers may be more likely to settle cdsedily in order to make quick cash and
ease the burden of their loans.

5. Involvement of lawyers in clients’ busine3shere are divergent professional traditions
concerning the involvement of lawyers in busineaagactions with clients. In many
systems it is regarded simply as wrong for a laydrave any financial or business
relationship with a client. But in the US lawyers aften involved in their client business
affairs. Indeed, it has been common for transadémyers to provide with legal services to
newly organized business without charging immedieés but in return for a fractional
share of the enterpri€&

6. Imputation Although | am not totally in agreement with toisinion, some authot®
sustain that in many European systems, there iiglamf imputation of a conflict if the
matters are unrelated in subject matter and tlzaintbe said that imputation under the
American rule operates automatically, unless carnfeem the client is obtained, whereas
imputation under the rule prevailing elsewheré& imputation is only a basis for client
objection.

185 Richard M. Birnholz, “The validity and propriet§ contingent fee controls”, 37 UCLA Law Revied990, 949,
952-54.

186 Davis, op cit., at 136.

167 Deborah Rhode, In the interests of justice. Reifiognthe legal professio2000, p. 175: “Contingency fees often
create conflicts of interests between lawyers diethts. Attorneys’ interests lie in gaining the gt possible return on
their work; clients’ interests lie in gaining thigghs possible recovery . Most research suggests$dhelaims of low or
modest value, lawyers generally want a quick satia; it does not pay to prepare a case througirmithold out for
the best terms available for the client. Convergalyigh stakes cases, once the lawyers havetewesibstantial time,
they have more to gain for gambling for a largeoweey that client with limited incomes and substatheeds. Even
well-intentioned attorneys may have difficulty pegwing their own interests from affecting their idv And many
unsophisticated clients necessarily rely on thatcadin evaluating settlement offers”

188 Geoffrey Hazard and Angelo Dondi, op.cji. 179. Many of the technology companies incSiii Valley, California
obtained their initial legal assistance with thisckof arrangements.

189 Geoffrey Hazard and Angelo Dondi, op.cji. 194.




PART THREE

The IBA Guidelines on conflicts of interest® !

|. Conflicts of interest for arbitrations

Although independence and impartiality of arbitratare different from the independence of
lawyers, since the arbitrators’ function is clogejudges than to lawyers, taking into consideratio
that arbitrators are mainly chosen within the larsyeanks, it could be useful to say a few words
on the IBA Guidelines on Conflicts of Interest ittdrnational Arbitration 20042

Il. Different perceptions on the circumstances affeting arbitrators independence and
impartiality

Independence and conflicts of interest — in pdjtin business, in professional practice - areeissu
which raise difficult problems and attract the atien of lawmakers, ethicists and the public.
Problems of independence increasingly challengenational arbitration. Arbitrators are often
unsure about whicbircumstances need to be disclosed, and they még ditferent choices about
disclosures than other arbitrators in a similaragibn. The growth of international business,

10 0n the Guidelines, see Tore Wiwen-Nilsson, “IBAaRiGuidelines on Impartiality, Independence anscdisure”,
Stockholm Arbitration NewsletteP, 2003. About the IBA Guidelines, see Otto détWiijnen (the chair of the
Working Group), Nathalie Voser and Neomi Rao, “Bgrund information on the IBA Guidelines on Confiof
Interest in International Arbitration”, Businessviidnternational vol. 5, no. 3 September 2004, pp. 433-458. Simon
Rober Tissot and Lydia Hanssell, “UK challengindualge or Arbitrator for Bars”, MondayDavid A. Lawson,
“Impartiality and Independence of International Amdtors. Commentary on the 2004 IBA GuidelinesCamnflicts of
Interest in International Arbitration”, ASA Bulleti vol. 23. no 1, 2005, p. 22, 55. Nicholas Longl&he IBA
Guidelines on Conflicts of Interest in InternatibAzbitration”. Available at http://www.tannerdewitom/index.php
Click “Publications” select “February 2005”. MarkhaBall, “Probity Deconstructed: How Helpful, Realkre the
New International Bar Association Guidelines on fliots of Interest in International Arbitration?Arbitration
International 2005, pp. 223 — 341. Gary Born and Rachael K& Internationalisation of International Commaici
Arbitration”, Wilmer, 22 February 2005. Loretta Malintoppi, “Indepencie, Impartiality and the Duty of Disclosure in
Investment Arbitration” ILA Committee on Investmdraw, 22 July 2005. Anne Hoffman, “Duty of Disclosumda
Challenges of Arbitration: The standards applicalsider the new IBA Guidelines on conflicts of itsrand the
former approach”, Arbitration Internationdl November 2009-ernando de Trazegnies Granda, “Conflictuando el
conflicto. Los conflictos de interés en el arbiéfajLima Arbitration no. 1, 2006, p. 163. Leon Trakman, “The
Impartiality and Independence of Arbitrators Red¢desed”, University of New South Wales Faculty it Research
Series 2007, paper 25. Dana Freyer and Julie Bédarde ‘Tbincept of Ethical Rules or the New IBA Guidedirom
Conlflicts of Interest in International Arbitrationhh AAA. ADR & The Law, 28 Edition, March 2007. Tom Canning,
“International Arbitrators: Conflicts of Interesied Bars”, DLA Piper International Arbitration Neleter, 25 May
2007. Lewis Silkin, “Arbitrators, Mediators and i@licts of Interest”, available at www.Legal 500mpJune 2007.
Matthias Scherer, “The new case law firm Austriajt&erland and Germany regarding the IBA Guidelioas
Conflicts of Interest in International ArbitrationTransnational Dispute Management, 2008, vols§yé 4.

" Detailed background information to the Guidelihes been published in “Business Law Internationaif, 5, no 3,
September 2004, pp. 433-458 and is available aBheavebsitewww.ibanet.org

12|BA, Guidelines on Conflicts of Interest in Intational Arbitration, 22 May 2004.




including interlocking corporate relationships dajer international law firms, has required more
disclosures and, as a result, has created moreutlifindependence issues to evaluate.

Particularly in international arbitration, it isfficult to determine the criteria that must be doled
urbi et orbiin order to evaluate the arbitrator’s independeartimpartiality. Different cultures
have different perceptions on particular circumsésn Thus, parties, arbitrators, institutions and
courts face complex decisions about what to discéoxl what standards to apply. The complexity
of these varying standards creates a tension obatflaece between the parties’ rights to a fair
hearing, which embodies the disclosure of factsriesy reasonably call into question an
arbitrator’s independence or impartiality, and plaeties’ right to select arbitrators of their cheic
Even though laws and arbitration rules provide setaadards, there is a lack of detail in their
guidance and a lack of uniformity in their applioat As a result, members of the international
arbitration community frequently apply differenastiards in making decisions concerning
disclosure, objections and challenges.

I1l. Developing international standards

The Committee on Arbitration and ADR of the Intdromal Bar Association appointed a Working
Group (the “WG”) of 19 experts in international @rdtion, with the intent of helping this decision-
making process, national laws, judicial decisi@bjtration rules and practical considerations
regarding independence and impartiality and disck# international arbitration. In an effort to
introduce some international uniformity and provgiedelines, the WG believed that greater
consistency, fewer unnecessary challenges, anleddiwithdrawals and removals could be
achieved by providing lists of specific situatiadhat do or do not warrant disclosure or
disqualification of an arbitrator. Designated R@dange and Green (the “Application Lists”).

Unlike other lists of disclosures, which requirdogneable disclosuré€ “the Guidelines are not
legal provisions and do not override any applicataigonal law or arbitral rules chosen by the
parties. However, the WG hopes that these Guigehmill find general acceptance within the
international arbitration community” (Introducti@).

The WG released two drafts of the Guidelines (eamd@ 15 October 2002 and 22 August 2003174).
The WG received many conflicting comments aboutcWisituations should fall within the

different lists. While judicial independence camegn, in large part, a matter for national
jurisdictions taking into account local customdfune and legal history, the formulation of
universal standards of independence and impayti@guires the balancing of many different
interests. The IBA Council finally approved theftien 22 May 2004 and adopted it as “Guidelines
on Conflicts of Interest in International Arbitrati™ "> "

173 ike the California Ethical Standards for Neutabitrators in Commercial Arbitration, 2002. Seenés Schwarz,
“California’s Pioneering Spirit”, ICC United Kingdo, vol. VI.

1 n the second draft, the WG developed the objedaiivd subjective test for disqualification, it mdwe the Orange
List some Green Lists situations and divided thd Ret into non-waivable and waivable circumstances

75 The final text included all arbitration and nosicommercial arbitration.

176 At the 27th Annual Award Programme of the CPRitng for Dispute Resolutions, the IBA was presdmtith the
“2004 Outstanding Practice Achievement Award”.



The Guidelines consist of an Introduction; PaGéneral Standards Regarding Impartiality,
Independence and Disclosure; and Part Il: Prachipplications of the General Standards
(including the Application Lists).

IV. Practical application of the General Standards

1. In general

In Part I, the Guidelines set up the General Statsdeegarding independence, impartiality and
disclosure. Part Il contains the Practical Applmabf the General Standards (the “Application
Lists”).

2. The Application Lists

The Application Lists consist of 4 lists: 1. TherNwaivable Red List; 2. The Waivable Red List;
3. The Orange List; and 4. the Green List. The @linds following the first draft only contained
one Red List which consisted of two parts. Butsfinal text, the Non-waivable List and the
Waivable List are two separate lists. The languzdeart |, 2, which says that “the Red List has
two parts,” should be amended, because each fqranehas become a list of its own.

a. The Non-Waivable Red Ligsee GS-2(c)) is an enumeration of situationsciwvigive rise
to justifiable doubts as to the arbitrator’s impaity and independence; i.e., in these
circumstances an objective lack of independencgsiiom the point of view of a
reasonable third person having knowledge of theveait facts (see GS-2(b)). It includes
situations deriving from the overriding principleat no person can be his or her own judge.
The Guidelines (Part I, 2) erroneously refer to2%8) and 4(b) since the reference should
be to GS-2(d) and 4(b).

b. The Waivable Red LigiGS-4 (c)) encompasses situations that are sepiausot as severe
as those in the Non-Waivable Red List. Becausaeif seriousness, unlike circumstances
described in the Orange List, these situationsldhae considered waivable only if and
when the parties, being aware of the situationerteéeless expressly state their willingness
to have such a person act as arbitrator.

c. The Orange Lisis an enumeration of situations which, in the eyfethe parties, may give
rise to justifiable doubts as to the arbitratoridependence or impatrtiality. It thus reflects
situations that would fall under GS-3(a), therefdohe arbitrator has a duty to disclose such
situations. In all of them, the parties are deetondthve accepted the arbitrator if, after
disclosure, no timely objection is made (GS-4(8)ch disclosure does not automatically
result in a disqualification of the arbitrator. Tiperpose of the disclosure is to inform the
parties of a situation that they may wish to explurther in order to determine whether
objectively — i.e., from a reasonable third persgmint of view having knowledge of the
relevant facts — there is a justifiable doubt ath®arbitrator’s independence or
impartiality. Then, if the conclusion is negatitiee arbitrator can act. He can also act if
there is no timely objection by the parties orsituations covered by the Waivable Red
List, a specific acceptance by the parties in ataace with GS 4(c).




d. The Green Listontains an enumeration of situations where neamce of lack of
independence or impartiality exists from the refev@bjective point of view. Thus, the
arbitrator has no duty to disclose situationstigliithin the Green List.

V. Practical experience

The Guidelines have been very well received byatiération community, including lawyers who
work in arbitration, by the commentators and algdhe courts of different countries that have used
the Guidelines in their reasoning. Therefore, th@&lines are proving an excellent instrument for
harmonisation of arbitrators’ conflicts of interesles.

Several courts in different countries have alreatten the Guidelines in their decisions, thus
converting this “soft law” into judicial law.

At present, a Subcommittee of the ABA Committe@udditration and ADR is working on a
possible revision of the Guidelines.



PART FOUR

Some reflexions with a view to harmonize

conflicts of interest rules internationally

Today, all lawyers’ associations, including the GC&hd the ABA, through its new Commission
Ethics 20/20, are seriously committed to reviewetigcal rules for the Zcentury legal
profession. It would be useful that they would wotk with total separation but cooperating with
the aim of a future global regulation. The regulatf conflicts of interest regulation will
undoubtedly be an essential part of those revisions

First. Conflicts of interest is an issue inherent tolthenan nature. Within the legal profession the
prohibition to incur in such conflicts is a consegae of the three fundamental principles of legal
ethics: independence, confidentiality (attornegdiprivilege, professional secrecy) and loyalty.

SecondConflicts of interest is undoubtedly one of thestdifficult issues that affect the legal
profession particularly at the outset of thé' 2&ntury with the world globalization and
interdependence and expansion of law firms. Cdsfti€ interest is a matter of public interest. It
affects at the same time the interests of the tslighe legal profession, access to justice, the
administration of justice and the rule of law.

Third. The complexity of modern society requires thaaevof the rules. Existing rules need to be
reconsidered because of the changes that haveteg@rghe society and in the profession in the
last decades. Most of the traditional rules weggieed (and many recent revisions have not
changed the initial notions) when society was tesaplex, less interrelated and less
interconnected, with legal services basically Ishke representation for or in contemplation of
litigation (not transactional operations), lawyeitsiction was to advocate before the courts and law
firms were smaller and less sophisticated.

Fourth The two principal legal systems coexisting in 218 century (common law and civil law)
conceive lawyer's identity, role and function diffietly. It is difficult to give a uniform regulatio

of legal ethical rules unless and until the lawyarboth traditions are not further harmonized. We
should make an effort to achieve such harmonizasommn.

Fifth. Conflicts of interest need to be clearly defingdgce their interpretation —as prohibitive rules-
will always be restrictiveddiossa sunt restringenda)nly conflicts which affect or may affect
advesarily the interests of a client must be pritdub Defining conflicts of interest is not easy. |
general, conflicts in litigation are easier to @etdan conflicts in transactional work.

Sixth. When a conflict of interest appears, in additothe conflicted interests (adversary current
clients, former client/current client, client/lawyetc.), several private interests are affectetl an
basically the interest of the client to selectlthvyers of his choice and the interest of the
lawyer/firm to retain the new client. Resolvingantict of interests in the sense of allowing a
lawyer of a firm to retain the two clients and al/the prohibition to serve two masters, the latter



interests must be pondered. When working towarefi#tmonization of regulation of conflicts of
interests the interest of clients and society shpuévail over the interests of lawyers and law
firms.

Seventh When intending to harmonize or unify the rulesofflicts of interest, as any other ethical
rule, some important issues need to be decidednanay:

a. From a drafting perspective, shall we adopt thecis@naspirational style familiar to the civil
law system or shall one adopt the lengthy, casuistd detailed of the common law style?
Both have their own advantages and disadvantagegever, if the
harmonization/unification of the principles willredy be difficult, more difficult will it be
to reach a world consensus on detailed rules. Tdrerat would be advisable in a first step
to agree on the principles, leaving for furthepsteo agree on details as the harmonization
progresses.

b. From a substantial perspective, shall one adoigtoaaus “pro client” position of
prohibitingde radiceall conflicts of interest and restrict all mechans to neutralize the
conflict or shall one adopt a position taking istmsideration the interest of both the client
and the lawyer/law firm in the same level?

Eighth Once the concept of conflicts of interest maylbly defined (definition and exceptions), in
my view there exist two main issues which need igpattention: the consentability (client’s
waiver) and the imputation- possibility of screanin

Ninth. As far as the possibility that the client waiaesl consents the conflict, the client should
have the right to consent the conflict of intelgsaring in mind that the lawyer’s duty of loyalty
and the prohibition to intervene when a confligses is exclusively in the benefit of the client.

The consent should always be informed, so thatlteet sufficiently knows and understands the
existence of the conflict, the possible negativeseguences of the consent and the possible
alternatives. It should be recommendable but rgpiired that the consenting client receives the
advice of a second lawyer over the consent.

The consent should always be in writing, eitheftdchby the client, the conflicted lawyer or a thir
party. The writing should contain an explicit deakfon of the information received and the
signature of the client. Some conflict situatioas @ot be consented.

Tenth Concerning imputation and screening or infornrabarriers (insulation measures), the
principle of imputation whereby law firms are calesied as a single lawyer and therefore any
circumstances creating a conflict to a lawyer contate the rest of the lawyers should be
strengthened.

The reasons which support the possibility of saregare basically the advantage for clients which
allow them to select the lawyer of their choicetipalarly in commercial matters and the
advantage for the lawyer/law firm who can handleertban one client with conflict of interests
and the remuneration involved.



Many are sceptical about screens. When conflicistefests exist the lawyer should stop acting for
the client by virtue of the essential principlesrafependence, confidentiality and trust. These are
the vital ingredients of the profession, and, whea of these elements is compromised, so is the
lawyer's ability to represent his client. It mayt neake business sense to turn away a client, but it
makes sense to keep the profession ethical.

Screens may be perfectly acceptable for other gsaias which do not require the same level of
independence or confidentiality as lawyers. Screiésst with all the precautions and securities,
may in some cases aliviate the conflict. But ifegated they must be allowed in very restricted
cases, with all necessary protective conditionswitidthe consent of the involved parties.

In any case, my concern is that allowing screemeghods to neutralize conflicts and therefore
permitting some firms to deal with conflicting inésts plays against the good image and the public
perception of the lawyer and trust. Even with prgioms, the profession will move away from
professionalism and come closer to commercidfism

In my view, all changes introduced in the regulaiid conflicts of interest must attempt to balance
the various interests of parties and lawyers taenthe integrity and efficiency of the
administration of justice. But not a simple balabaéan “unbalanced balance” of such interest. We
should not introduce rules to give solution to ldgyers’ firms restricting the interest of clients.

The profession (and lawyers and firms) was crettesgrve the clients and not the other way
around so in case of a conflict of conflicts letaise the harder way. “Per ardua, ad astra” (to the
stars through hardships), the Romans said.

US justice Benjamin Cardozo, remembered for hisiSaant influence on the development of
American common law in the 20th century, said dhe¢ “membership in the bar is a privilege
burdened with conditions”. | am afraid that in theésse we are facing one of theses conditions

" The ABA’s Commission on Professionalism (the Stai@emmission) launched a campaign in 1981: “Has our
profession abandoned principle for profit, professiism for commercialism?”



Ed Nally, the President of the Law Society of Engl& Waled’® summarized the main changes
proposed (pending approval of the Lord Chanceitothe Solicitors’ Code of Conduct in the last
revision 2009, which are:

7. definition of conflict of interest for the firstrtie, which restricts the definition to “the same
or related matters”;

8. setting up exceptions to the prohibition like: W&)ere the clients have an overriding
common interest (such as in setting up a businasd)(b) where two clients are competing
for the same asset (bidding); both exceptions reqoformed consent of the clients;

9. the rule that places an obligation on a solicitodisclose to his client any material
information which may be held within the soliciterfirm only applies where information is
within the actual knowledge of the solicitor;

10.a firm can act where that firm holds confidentrgbrmation in relation to a client which
would be material to another client in an unrelatedter, provided the interest of the clients
are not adverse;

11.up to the reform, “information barriers” (Chinesalls) were only permitted where two
firms amalgamated. Under the new rule, if bothritBeare able to consent to the
arrangement, information barriers can be used mumie widely;

12.a firm is allowed to act through an information e, to complete an existing matter,
where it becomes clear that there is adversity detvthe clients, without the consent of the
client for whom the confidential information is Hel

As Nally says, with these changes, the Law Socigtyted to strike a balance between a number of
different objectives:

f) clients receive impartial and independent advidainted by conflicting loyalties on the
part of the solicitor;

0) subject to (a), that clients have access to thecgsr of the solicitor of their choice;

h) in the interests of convenience, economy and adodsshnical expertise and
specialised advice, clients are not prevented wssatily from sharing the services of a
single firm of solicitors;

i) client have appropriate consumer protection buhatgrevented from having informed
choice; and
)] the rules should reflect common laaw and imposéiaddl restrictions only if

necessary and proportionate to do so in orderdtept clients.

18 Ed Nally, “proposed change for legal services glEnd & Wales” in Keith Clark, Conflicts of intese European
Lawyer Reference, 2005-2006, p. XXVv.




