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Pactum de quota litis – The Czech Approach 

Roman Inspiration: What Cicero Teaches Us

In Roman times, providing legal services, including advice and defence before the courts, were seen as honourable activities for the best sons (though unfortunately not the daughters) of the Republic. More strikingly for us today, lawyers provided their clients with advice free of charge. As Cicero put it
: Quid enim eloquentia praestabilius vel admiratione audientium vel spe indigentium vel eorum, qui defense sunt, gratia. A man who is eloquent, clever,  and ready and willing to defend many of his fellow men before the courts at no fee can gain influence as a benefactor and lawyer in wide circles. Similarly, Ulpianus
 saw the knowledge of law as a most sacred matter which should not be calculated in, or debased by, money. Let us listen to this wise man further: 

“In protecting a man’s legal rights (providing him with counsel) and serving as many as possible with this sort of knowledge, one tends to increase one's influence and popularity. Thus, among the many admirable ideas of our ancestors was always enormous respect for the study and interpretation of the excellent body of our civil law. And right down to today’s unsettled times, this profession has remained exclusively in the hands of the foremost men of state;  now, however, the prestige of legal learning has departed along with offices of honour and positions of dignity; and this is even more deplorable because it has come to pass in the lifetime of a man who would easily  have surpassed all his predecessors in legal knowledge, and is their peer in honour. Service of this type, thus, wins the appreciation of many and is designed to bind people to us closely through our good services. Furthermore, this profession is intimately tied to the gift of eloquence; it is both increasingly popular and increasingly distinguished. What is better than eloquence to awaken the admiration of one's hearers, or the hopes of the distressed, or the gratitude of those whom it has protected? And our forefathers therefore assigned the foremost rank to eloquence among the civil professions.” 

Nevertheless, the same Cicero admitted that he preferred to choose his clients from among the ranks of the wealthier Roman citizens since they were able to pay better fees
. We can see that the issue of honorarium or palmarium was already tricky in the old days of our Roman colleagues. 

Lawyers are caught between the noble idea of defending their clients’ rights and the hard and simple fact that someone has to pay the bills for running an office. In Roman times, the lawyer’s remuneration was set by a judge who took into account the nature of the litigation (modo litis), the lawyer’s abilities (lawyer facundia), and the local jurisdiction/ the  relevance of the case locally (fori consuentudine). The honorarium was limited, however, to a maximum of 10,000 sestercius. 

Given this background, it will not surprise us that the relationship between the lawyer and that controversial fee has not changed to the present day some thousands of years after our honourable Roman colleague Cicero argued his last case.  

Current Czech Regulation 

Under Section 22 para 1 of the Czech Advocacy Act, legal services (advocacy) are usually provided for remuneration. We would emphasize the word ‘usually’. Under Section 22 para 3 of the Advocacy Act, the Ministry of Justice lays down the system and principles for fee-setting in a ministerial decree adopted after comments from the Czech Bar Association. This ministerial decree regulates the system for setting lawyers’ fees in cases where there is no other agreement between the lawyer and his client. 

Lawyers’ fees are further regulated by the disciplinary rules, or Code of Ethics, of the Czech Bar Association, which all members of the Bar should/must follow. Under Article 10 para 1 of the Code of Ethics, the lawyer should inform his clients about the expected extent of the legal services being provided, and, at the client’s request, he must also fully explain the amount of the fee for the case based on the tariffs/rules stated in the ministerial decree. 

The lawyer’s fee must be reasonable and proportionate with the value and complexity of the matter. When assessing the reasonableness of a contractual fee, it is important to consider such factors as the negotiating power of the lawyer, the extent of the client’s knowledge of  the legal services market, the importance of the lawyer’s specialist knowledge, experience, reputation, and capabilities, the length of the relationship between the lawyer and the client for rendering legal services, the time demands imposed by the client, the difficulty and recent nature/novelty of the factual and legal issues in the matter, and also, for example, the fact or likelihood that acceptance of the case would force the lawyer to reject other cases. 

The lawyer may negotiate contractual commission in the form of a percentage of the value of the case, or of the proceeds of the case, if the amount of the fee so negotiated is reasonable and proportionate. However, under Article 10 para 5 of the Code of Ethics, payment in the form of a contingency fee arrangement will generally not be regarded as reasonable and proportionate if the lawyer’s commission exceeds twenty-five per cent of the relevant value.  

A pactum de quota litis, or contingency fee arrangement, usually refers to an agreement between a client and his lawyer where the lawyer is representing the client for a fee set as a percentage of the outcome (value) of the case. In a broader sense, a pactum de quota litis means any arrangement under which the lawyer’s remuneration depends on the results of the case. This arrangement can have several variations, for example, the lawyer can bill on an hourly basis on the understanding that his fees will only be paid if the client is successful, or the lawyer can bill at a discounted hourly rate, with the rest of his remuneration to be paid as a bonus if the client wins the litigation. Sometimes the parties can agree to a reverse contingency fee arrangement, i.e. the lawyer acting on the defendant´s side can be paid a portion of the amount he/she successfully defends. 

The pactum de quota litis is said to be a standard arrangement in several jurisdictions, including traditionally the United States and Canada. The European approach (if we can talk at all about a unified European approach) is more conservative. 

The European Dimension

Under Article 3.3 of the CCBE’s Code of Conduct for Lawyers in the European Union, lawyers may lawyer not enter into contingency fee arrangements.[A pactum de quota litis is defined here as an agreement made between the lawyer and his client before the conclusion of the case where the client undertakes to pay the lawyer a share/portion of the result regardless of whether this is a sum of money or any other benefit achieved by the client through the conclusion of the case. 

What are the arguments pro and contra of  pactum de quota litis

It is argued that contingency fee arrangements make access to justice easier for many clients who would otherwise not be in a position to pay for a lawyer.

The counterargument is that access to justice should be facilitated in other ways, such as by ensuring more competition among lawyers, or by regulating fees appropriately through the Bar or official channels. 

 It is also said that contingency fee arrangements speed up litigation and the handling of cases since they motivate lawyers to close matters faster, devoting a relatively small amount of time to each concern. 

Opponents maintain that while contingency fee arrangements may reduce litigation time, this can be to the client’s detriment. The lawyers, they argue, may choose to settle cases for a portion of what their client could get since the advocates are hoping to secure their commission through quick litigation with a minimum of risks. 

Those in favour of contingency fee arrangements insist that they make lawyers more interested in winning their cases since if the client prevails, the lawyer will take a portion of the profits too. 

Again the opponents protest that these lawyers are not interested in defending their clients´ rights and claims since the pactum de quota litis  makes them focus mostly on their own financial success. 

Pactum de quota litis and Ethical Conflicts of Interest 

It is argued that contingency fee arrangements can lead to conflicts of interest between lawyers and their clients. Obviously, in many situations, the lawyer, as a legal professional, is better-placed to get an overall view of the client’s options than the client himself. Some lawyers will not be able to resist exploiting this advantage to pursue their contingency fees – even if this means compromising/sabotaging/ignoring the client’s best interests. 

Summary

Since January 2006, the Czech Advocacy Act  has generally permitted contingency fee arrangements. Under the Czech legislation, the lawyer’s fee  should not be higher then twenty-five per cent of the value of the case. The acceptance of the pactum de quota litis does not free the lawyer from his other duties under the Code of Ethics, such as loyalty to the Client and fairness in his relationship with the Client. The contingency fee arrangement must not be disadvantageous to the client. 

Thus, since January 2006, Czech lawyers have been allowed to use the pactum de quota litis. Nevertheless, we are yet to see whether they will respect the other duties imposed on them by the  Code of Ethics and they will not forget that the Client, and not the contingency fee, is their Master. 

�	 Cicero: De officiis, 2, 19. 


�	 Ulpianus: Digesta, 50,13,1,5.


�	 Cicero: De officiis, 2, 20. 







