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I should start by making clear that what I say is not authoritative but, whatever it is, it relates only to part of the United Kingdom, that is to say England and Wales, and mainly to only one part of the English legal profession, that is to say the solicitors branch.  As you will appreciate, the legal profession in England is divided into solicitors and barristers.  Most of what I am about to say will refer to solicitors.

European civil lawyers often make the mistake of assuming that English law and American law are the same.  It is of course true that the Americans have generally adopted the English common law system but our systems differ in a number of important ways.  You will be aware that Magna Carta is held to be one of the fundamental constitutional bases of both English and American law.  

One of Magna Carta’s important contributions was to promote the jury system and it is probably the greater use of juries in America that is the most striking difference between the modern English and American legal systems.  For serious criminal trials, the jury system remains the norm in England but the use of juries in civil matters has become very rare indeed.  They are, for example, used occasionally in defamation trials - but even there increasingly rarely - but juries no longer hear claims for personal injury.  In America, juries are the norm in tort cases.  (The English word Tort, derived from Latin and/or French, relates to civil - as opposed to criminal wrongs - in areas such as negligence). 

We’ve all read some of the breathtaking reports of American juries awarding claimants huge amounts of damages for what appear to be minor injuries. Here we have one of the real differences between American and English law - or at least how English law used to be.  Firstly, there’s no doubt that part of the explanation for the size of the awards made by American juries - admittedly usually later reduced by the courts - is their well-founded belief that the claimant’s lawyer is going to get a large part of the award as his success fee, so they inflate the award to leave the claimant with a substantial award, even after the lawyer has taken his cut.  That’s the American contingency fee system.  Secondly, the Americans have never had the traditional English rule that the losing party in litigation will usually have to pay the winning party’s costs.  So there’s a “no risk” element to starting legal proceedings, however unmeritorious.  Faced with a spurious claim, an American insurer might say “We’ll get this worthless claim thrown out eventually but by then we’ll have incurred X dollars unrecoverable costs so, on a nuisance value basis, we might as well give this unworthy claimant a similar amount to go away now”.  

It was always though that, in England, the American way couldn’t work.  For example, if I were to agree to take on your defamation claim against the newspaper that wrote hurtful and untrue things about you, or your injury claim against the driver who ran you down, on a “no win, no fee” basis, or on an American-style contingency basis, if that were lawful in England, I’d have to say to you “You don’t have to pay me now but if you win, I’ll take a piece of your award.  If you lose, you don’t have to pay me anything.  But - and it’s a big but - if you lose, the court will probably make you pay the other side’s legal costs.”  Not an attractive prospect for a claimant.  And, in addition, the legal position in English law was entirely clear. For a lawyer - or any third party-– to have a financial interest in the outcome of litigation was unlawful and, until comparatively recently, would not only have been in breach of professional and ethical duties, but would have been a criminal offence.

The English common law frowned upon litigation that was tainted by the supposed improper interest of a non-party to that litigation and it held that Barratry, Champerty and Maintenance were illegal.   Barratry is the improper encouragement of litigation, possibly something that many so-called claims farmers may have been guilty of in recent years.  Thus, you might have been accosted on your weekend shopping trip as you emerged from one of those big do-it-yourself warehouses by an enthusiastic salesperson, asking if you had suffered an accident, a slip or a fall within the previous three years – if so, the salesperson might sign you up and refer you to a claimant lawyer, no doubt receiving a nice commission for the introduction.  

Champerty is defined by the legal textbooks as “a variety of maintenance”.  Not very elucidating.  But, in turn maintenance is defined thus: “A person is guilty of maintenance if he supports litigation in which he has no legitimate concern, without just cause or excuse’ (Chitty 28 Ed Vol 1 17 – 050).  And Champerty “occurs when the person maintaining another stipulates for a share of the proceeds of the action or suit”. (Chitty 28 Ed Vol 1 17 – 054.)

Until 1967 Maintenance and Champerty would have been criminal and even until about 1990 would have been unlawful and unethical.  But even after they ceased to be criminal offences (by ss13(1) and 14(1) of the Criminal Law Act 1967) it was still provided (by s14(2) of that 1967 Act) that “the abolition of criminal and civil liability under the law of England and Wales for maintenance and Champerty shall not affect any rule of that law as to the cases in which a contract is to be treated as contrary to public policy or otherwise illegal”.

But the situation really changed in the 1990s, essentially as a result of political pressures upon the legal system, in the light of attempts to bring the national legal aid budget under control.  Until then legal aid had been available – on a strict means-tested basis – to pursue tort claims, for example for personal injuries sustained in a road traffic accident.  Actually, the legal aid was in most cases only a short term insurance because if the claim succeeded, it normally followed that the losing party - in reality his insurers - would also pay the successful claimant’s legal costs.  At a stroke, in 2000, the government entirely abolished legal aid for personal injury claims, saying that claimants would have to pursue their claims by negotiating “no win, no fee” agreements with their lawyers.  The risk of facing huge legal fees if the claim was unsuccessful could easily be covered, said the government, by legal risk insurance.  A whole new industry of litigation risk insurance was created, usually known as ATE – After The Event insurance.

The position now is that a contingency fee agreement is still not permitted but in most civil litigation a conditional fee agreement is.  It is not always easy to differentiate the two.  

In principle, as a lawyer you are now allowed to agree with your client to take the risk in his litigation, on the basis that if the claim succeeds you will be permitted to take percentage uplift in your fair and proper fee, as a reward for taking that risk.  That is different from taking a case on the basis that if it succeeds you will take a percentage of the amount awarded.

The result - since 1995 - has been an almighty mess that has lowered – or perhaps I should say lowered yet further - the public’s good opinion of lawyers – and has led to a series of scandals and financial catastrophes that were - in hindsight - inevitable.

Firstly, a new breed of claims farmers came on the scene, to which I have already referred above. 

One claims company, Claims Direct, emerged apparently from nowhere, to take advantage of the new conditional fees regime.  Its promoters quickly became extremely wealthy, on the commissions received for introducing claimants and on the commissions earned from after the event insurance policies sold to those claimants.  These policies were typically sold on credit terms, with interest, to be deducted from the successful claim proceeds.  In some cases that meant that the proceeds were swallowed up by the insurance, leaving the unhappy claimant with little or no compensation, even though the lawyers’ success fees may have been capped at a maximum of 25% of the damages recovered.  The ensuing bad publicity soon led to the collapse of Claims Direct.  

And there have been a series of cases regarding the recoverability of ATE premiums from the defendant’s insurers liable to pay out on the claimants’ successful litigation, that have provide much work for the higher courts and no little worry to some of the lawyers who have essentially funded the litigation.

The comments I have made so far are specifically in relation to litigation.  Since the 1960s there has been a move in public policy and the position in English law has changed so that it is now permissible for a lawyer to agree with his client to enjoy a success fee element in his client’s litigation.  It should, however, be noted that this does not apply to matrimonial matters.  And some areas of law are “quasi-contentious”.  For example, an employee’s claim against his employer will normally be heard in a tribunal and not in a court.  Because of that rather technical distinction, the claim would be deemed non-contentious and there would be no reasons, in principle, why one could not contract with the employee to handle his claim on what would be a contingency basis. 

You might think that a distinction can be made between private clients and commercial clients, but strictly speaking that is not so.  If you start from the position that a lawyer and his client are able to negotiate freely the terms of the lawyer’s retainer, then you might think that that the lawyer is free to impose terms as to his fees that his client will be bound by, if such terms were agreed by the client at the outset.  However, certainly so far as solicitors are concerned, if the fees charged are grossly excessive, the lawyer would have difficulty in avoiding having those fees challenged, whether by his professional governing body - the Law Society - in non contentious matters or by the court in contentious matters and, in an extreme case, the lawyer might even be at risk of sanctions in respect of his profession conduct if he were found to have overcharged his client.

A solicitors’ right to his fees is essentially a contractual one between lawyer and client, as you might expect.  But the courts will ultimately have the right to look at the lawyer’s fees in contentious matters.  And in non-contentious matters, property, probate, contract drafting and negotiation, and so on, there is specific statutory regulation, currently The Solicitors' (Non-Contentious Business) Remuneration Order 1994. Paragraph 3 of that Order reads as follows:

    3.    A solicitor's costs shall be such sum as may be fair and reasonable to both solicitor and entitled person, having regard to all the circumstances of the case and in particular to:— 

 (a) the complexity of the matter or the difficulty or novelty of the questions raised;

 (b) the skill, labour, specialised knowledge and responsibility involved;

 (c) the time spent on the business;

 (d) the number and importance of the documents prepared or perused, without regard to length;

 (e) the place where and the circumstances in which the business or any part thereof is transacted;

 (f) the amount or value of any money or property involved;

 (g) whether any land involved is registered land;

 (h) the importance of the matter to the client; and

 (i) the approval (express or implied) of the entitled person or the express approval of the testator to:— 

 (i) the solicitor undertaking all or any part of the work giving rise to the costs or

 (ii) the amount of the costs.

So, in other words, in determining whether a lawyer’s fees are fair and reasonable, one has to look at all the relevant circumstances.  To take two extreme examples, a lawyer may run up many hours work at a high charge-out rate and, looking at the matter in the round, it could be argued that the bill the lawyer has managed to run up is disproportionately large in relation to the outcome achieved.  On the other hand, I might resolve a complicated and potentially very expensive problem with half an hour’s brilliant and incisive legal advice.  If so, I might successfully argue that the value to the client is a great deal more than half an hour at my usual charge-out rate and I might be justified in billing my client accordingly.

I said earlier that what I was going to say related mainly to the solicitors’ profession.  The general principles apply to barristers as well but in most cases the client deals with the barrister through a solicitor as intermediary and the barrister’s remuneration is therefore matter for negotiation between the solicitor and the barrister’s clerk.  In appropriate case a barrister may equally be willing to work on a successful outcome basis on a conditional fee agreement negotiated between the solicitor and the clerk.

It is certainly now much easier for an English lawyer - a solicitor - to agree a conditional fee agreement with his client and it is likely that, as the traditional aversion abates to the lawyer’s reward being based on an element of success, that English law will become increasingly receptive to lawyers’ fees being allowed to recognise the success of the work undertaken.
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